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ARTICLE 2 – SPECIAL CONDITIONS 
 
 
 
 2.02 Priority of Documents. In the event of a conflict between documents, the 
following priority of documents shall govern. 
 

First: This Agreement including Exhibit A and B; then 
Second: Addendum No. 2 to RFP 14-061E; then  
Third: Addendum No. 1 to RFP 14-061E; then 
Fourth: RFP 14-061E – Digital Transmission and Internet Access Services ; then  
Fifth: Proposal submitted by VENDOR  in response to RFP 14-061E 

 
2.03 Pricing.  Pricing for items as specified in the RFP shall be based upon 

VENDOR’s PROPOSAL.  SBBC expects, during the term of the RFP award, as new business 
needs are identified and as technologies change, to modify the goods and service it intends to 
procure under this Agreement, while protecting the price levels and discounts offered herein.  

  
2.04 E-RATE Rider.  Incorporated herein as Exhibit A  
 
2.05 Service Level Agreement.  Incorporated herein as Exhibit B 
 
2.06 Price Adjustment: Prices offered shall remain firm through the term of the 

Agreement. SBBC will accept a price reduction for any good or service at any time, provided 
there are not changes to related terms and conditions in the established Agreement.  During the 
Agreement term, if VENDOR offers lower prices for the same, or nearly the same, services to 
other similar sized schools in the State of Florida under the same or similar contractual terms and 
conditions,  SBBC expects that the costs for contracted goods and services will be adjusted 
downward accordingly by the VENDOR on a prospective basis.  

 
2.07 Patents and Royalties.   The obligations set forth in Paragraph 7.14 Patents and 

Royalties, of the RFP, shall not apply where any alleged infringement arises out of or results 
from: (a) Customer’s, its Affiliate’s or a User’s content; (b) modifications to the Service by 
Customer, its Affiliate or a third party, or combinations of the Service with any non-AT&T 
services or products by Customer or others; (c) AT&T’s adherence to Customer’s or its 
Affiliate’s written requirements; or (d) use of a Service in violation of this Agreement. 

 
2.08 Licenses and Permits. The VENDOR shall be responsible for obtaining licenses 

and permits required for its work at its costs, and the Customer will be responsible for obtaining 
any easements, rights-of-way or other consents required, at its cost. 

 
2.09 Payment.  SBBC will pay the VENDOR according to the terms of the Florida 

Local Government Prompt Payment Act to the extent applicable to the transaction.  This section 
is intended to replace Paragraph 7.19 of the RFP to the extent of any inconsistency therewith. 
 

2.10  Inspection of VENDOR’s Records by SBBC. VENDOR shall establish and 
maintain books, records and documents (including electronic storage media) sufficient to reflect 
all income and expenditures of funds provided by SBBC under this Agreement.  All VENDOR’s 
Records, regardless of the form in which they are kept, shall be open to inspection and subject to 
audit, inspection, examination, evaluation and/or reproduction, during normal working hours, by 
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SBBC’s agent or its authorized representative to permit SBBC to evaluate, analyze and verify the 
satisfactory performance of the terms and conditions of this Agreement and to evaluate, analyze 
and verify any and all invoices, billings, payments and/or claims submitted by VENDOR or any 
of VENDOR’s payees pursuant to this Agreement.  VENDOR’s Records subject to examination 
shall include, without limitation, those records necessary to evaluate and verify direct and 
indirect costs (including overhead allocations) as they may apply to costs associated with this 
Agreement.  VENDOR’s Records subject to this section shall include any and all documents 
pertinent to the evaluation, analysis, verification and reconciliation of any and all expenditures 
under this Agreement without regard to funding sources.  
 
   (a) VENDOR’s Records Defined.  For the purposes of this Agreement, the 
term “VENDOR’s Records” shall include, without limitation, accounting records, payroll time 
sheets, cancelled payroll checks, W-2 forms, written policies and procedures, computer records, 
disks and software, videos, photographs, executed subcontracts, subcontract files (including 
proposals of successful and unsuccessful bidders), original estimates, estimating worksheets, 
correspondence, change order files (including sufficient supporting documentation and 
documentation covering negotiated settlements), and any other supporting documents that would 
substantiate, reconcile or refute any charges and/or expenditures related to this Agreement.   
 
  (b)  Duration of Right to Inspect.  For the purpose of such audits, inspections, 
examinations, evaluations and/or reproductions, SBBC’s agent or authorized representative shall 
have access to VENDOR’s Records from the effective date of this Agreement, for the duration of 
the term of this Agreement, and until the later of five (5) years after the termination of this 
Agreement or five (5) years after the date of final payment by SBBC to VENDOR pursuant to 
this Agreement. 
 
  (c) Notice of Inspection.   SBBC’s agent or its authorized representative shall 
provide VENDOR reasonable advance notice (not to exceed two (2) weeks) of any intended 
audit, inspection, examination, evaluation and or reproduction.   
 
  (d) Audit Site Conditions.  SBBC’s agent or its authorized representative shall 
have access to VENDOR’s facilities and to any and all records related to this Agreement, and 
shall be provided adequate and appropriate work space in order to exercise the rights permitted 
under this section.   
 
  (e) Failure to Permit Inspection.  Failure by VENDOR to permit audit, 
inspection, examination, evaluation and/or reproduction as permitted under this Section shall 
constitute grounds for termination of this Agreement by SBBC for cause and shall be grounds for 
the denial of some or all of any VENDOR’s claims for payment by SBBC.   
 
  (f) Overcharges and Unauthorized Charges.  If an audit conducted in 
accordance with this Section discloses overcharges or unauthorized charges to SBBC by 
VENDOR in excess of ten percent (10%) of the total billings under this Agreement, the actual 
cost of SBBC’s audit shall be paid by VENDOR.  If the audit discloses billings or charges to 
which VENDOR is not contractually entitled, VENDOR shall pay said sum to SBBC within 
twenty (20) days of receipt of written demand under otherwise agreed to in writing by both 
parties.   
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  (g)  Inspection of Subcontractor’s Records.  VENDOR shall require any and 
all subcontractors, insurance agents and material suppliers (hereafter referred to as “Payees”) 
providing services or goods with regard to this Agreement to comply with the requirements of 
this section by insertion of such requirements in any written subcontract.  Failure by VENDOR 
to include such requirements in any subcontract shall constitute grounds for termination of this 
Agreement by SBBC for cause and shall be grounds for the exclusion of some or all of any 
Payee’s costs from amounts payable by SBBC to VENDOR pursuant to this Agreement and such 
excluded costs shall become the liability of VENDOR.   
 
  (h) Inspector General Audits.  VENDOR shall comply and cooperate 
immediately with any inspections, reviews, investigations, or audits deemed necessary by the 
Florida Office of the Inspector General or by any other state or federal officials.   
 

(i) Awardee Accounting Records and Right to audit Provisions.  Section 6.4 
from the Special Conditions section of the RFP, including all subparts thereof, is deleted and is 
not part of the agreement.  

 
2.11 LIMITATION OF LIABILITY.  VENDOR’S ENTIRE LIABILITY, 

AND SBBC’S EXCLUSIVE REMEDY, FOR DAMAGES ARISING OUT OF MISTAKES 
OMISSIONS, INTERRUPTIONS, DELAYS, ERRORS OR DEFECTS IN THE SERVICES 
AND NOT CAUSED BY SBBC’S NEGLIGENCE, SHALL IN NO EVENT EXCEED AN 
AMOUNT EQUIVALENT TO THE PROPORTIONATE CHARGE TO SBBC FOR THE 
PERIOD OR SERVICE DURING WHICH SUCH MISTAKE, OMISSION, INTERRUPTON, 
DELAY ERROR OR DEFECT IN THE SERVICES OCCURS AND CONTINUES OR THE 
AMOUNT OF FEES BY SBBC TO VENDOR UNDER THIS AGREEMENT, IN NO EVENT 
SHALL ANY OTHER LIABILITY ATTACH TO VENDOR. 

 
THIS LIMITATION OF LIABILITY WILL NOT APPLY TO: (I) BODILY 

INJURY, DEATH, OR DAMAGE TO REAL OR TANGIBLE PROPERTY DIRECTLY 
CAUSED BY VENDOR NEGLIGENCE; (II) BREACH OF SECTIONS, CONFIDENTIAL 
INFORMATION, PUBILITY OR TRADEMARKS; (III) SETTLEMENT, DEFENSE OR 
PAYMENT OBLIGATIONS FOR THIRD PARTY CLAIMS; (IV) DAMAGES ARISING 
FROM VENDOR NEGLIENCE OR MISCONDUCT. 

 
NEITHER PARTY WILL BE LIABLE TO THE OTHER PARTY FOR ANY 

INDIRECT, INCIDENTAL, CONSEQUENTIAL, PUNITIVE, RELIANCE,OR SPECIAL 
DAMAGES, INCLUDING, WITHOUT LIMITATION, DAMAGES FOR LOST PROFITS, 
ADVANTAGE, SAVINGS AND REVENUES OR INCREASED COST OF OPERATIONS. 

 
 2.12 DISCLAIMER OF LIABILITY. VENDOR WILL NOT BE LIABLE 

FOR ANY DAMAGES, EXCEPT TO THE  EXTENT CAUSED BY VENDOR’S 
NEGLIGENCE OR MISCONDUCT, ARISING OUT OF OR RELATING TO 
INTEROPERABILITY, ACCESS OR INTERCONNECTION OF THE SERVICES WITH 
APPLICATIONS, EQUIPMENT, CONTENT, OR NETWORKS PROVIDED BY SBBC OR 
THIRD PARTIES; SERVICE DEFECTS, SERVICE LEVELS, DELAYS OR 
INTERRUPTIONS (EXCEPT FOR LIABILITY FOR SUCH EXPLICITY SET FORTH IN 
THIS AGREEMENT);  ANY INTERRUPTION OR ERROR IN ROUTING OR 
COMPLETING CALLS OR OTHER TRANSMISSIONS (INCLUDING 911 CALLS OR ANY 
SIMILAR EMERGENCY RESPONSE NUMBER);  LOST OR ALTERED MEESSAGES OR 
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TRANSMISSIONS; OR UNAUTHORIZED ACCESS TO OR THEFT, ALTERATION, LOSS 
OR DESTRUCTION OF SBBC’S, ITS AFFILIATES, USERS’ OR THIRD PARTIES’ 
APPLICATIONS, CONTENT, DATA, PROGRAMS, NETWORK OR SYSTEMS. 

 
2.13 Acceptable Use Policy. VENDOR’s Acceptable Use Policy (AUP) applies 

to Services provided over or accessing the Internet.  The AUP may be found at http://att.com/aup 
or other locations VENDOR may designate. 

 
2.14 SBBC Information Security Guidelines.  VENDOR has developed and 

maintains VENDOR Security Policy and Requirements (ASPR), a comprehensive set of security 
control standards based in part on leading industry security standards (e.g., COBIT, ISO/IEC 
27001:2005,etc.) .  VENDOR’s Security Policy is ISO27000 certified.  The certification 
encompasses all functions and services within the business, including AT&T’s network 
operations centers, all VENDOR IDCs, and VENDOR’s Hosting & Cloud Services.  Making any 
changes to AT&T’s policy could jeopardize this certification.  Given the dynamic environments 
that VENDOR supports, ASPR content is continually re-evaluated and modified as industry 
standards evolve and as circumstances require.  In addition, operating procedures, tools and other 
protective measures are regularly reviewed to ensure the highest standards of security are 
observed throughout the corporation. 

 
VENDOR uses a shared environment in which systems, equipment, software and data 

(including databases) utilized in the provision of the Services to Customer are additionally 
utilized for the benefit of other VENDOR customers other than Customer (the “Shared 
Environment”) 
 
This Section 2.14 shall supersede the provisions of 7.46 of the RFP. 
 

2.15 Notice.  When any of the parties desire to give notice to the other, such 
notice must be in writing, sent by U.S. Mail, postage prepaid, addressed to the party for whom it 
is intended at the place last specified; the place for giving notice shall remain such until it is 
changed by written notice in compliance with the provisions of this paragraph.  For the present, 
the Parties designate the following as the respective places for giving notice:  
 
  

To SBBC:   Superintendent of Schools 
     The School Board of Broward County, Florida 
     600 Southeast Third Avenue 
     Fort Lauderdale, Florida 33301 
 
 With a Copy to:  Chief Information Officer 
     7720 West Oakland Park Blvd, Ste 323 
     Sunrise, Fl. 33351 
 

To VENDOR:   John D. Irwin, Jr. 
    Senior Vice President, GEM 
    AT&T 
    2180 Lake Blvd. NE 
    Atlanta, GA 30319 
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 With a Copy to:  Margarita T. Castellon 
AT & T, Strategic Team Lead 
2001 NW 64th St., Suite 100 
Fort Lauderdale, Florida 33309 
 

2.16 Background Screening:  VENDOR agrees to comply with all requirements of 
Sections 1012.32 and 1012.465, Florida Statutes, and all of its personnel who (1) are to be 
permitted access to school grounds when students are present, (2) will have direct contact with 
students, or (3) have access or control of school funds, will successfully complete the 
background screening required by the referenced statutes and meet the standards established by 
the statutes.  This background screening will be conducted by SBBC in advance of VENDOR or 
its personnel providing any services under the conditions described in the previous sentence.  
VENDOR shall bear the cost of acquiring the background screening required by Section 
1012.32, Florida Statutes, and any fee imposed by the Florida Department of Law Enforcement 
to maintain the fingerprints provided with respect to VENDOR and its personnel.  The parties 
agree that the failure of VENDOR  to perform any of the duties described in this section shall 
constitute a material breach of this Agreement entitling SBBC to terminate immediately with no 
further responsibilities or duties to perform under this Agreement.  VENDOR agrees to 
indemnify and hold harmless SBBC, its officers and employees from any liability in the form of 
physical or mental injury, death or property damage resulting in VENDOR’s failure to comply 
with the requirements of this Section or with Sections 1012.32 and 1012.465, Florida Statutes. 
 
 2.17 Indemnification.  This section shall survive the termination of all performance or 
obligations under this Agreement and shall be fully binding until such time as any proceeding 
brought on account of this Agreement is barred by any applicable statute of limitations. 
 
 
 A. By SBBC: SBBC agrees to be fully responsible up to the limits of Section 
768.28, Florida Statutes, for its acts of negligence, or its employees’ acts of negligence when 
acting within the scope of their employment and agrees to be liable for any damages resulting 
from said negligence.   
 
 B. By VENDOR:  VENDOR agrees to indemnify, hold harmless and defend 
SBBC, its agents, servants and employees from any and all claims, judgments, costs, and 
expenses including, but not limited to, reasonable attorney’s fees, reasonable investigative and 
discovery costs, court costs and all other sums which SBBC, its agents, servants and employees 
may pay or become obligated to pay on account of any, all and every claim or demand, or 
assertion of liability, or any claim or action founded thereon, arising or alleged to have arisen out 
of the products, goods or services furnished by VENDOR, its agents, servants or employees; the 
equipment of VENDOR, its agents, servants or employees while such equipment is on premises 
owned or controlled by SBBC; or the negligence of VENDOR or the negligence of VENDOR’s 
agents when acting within the scope of their employment, whether such claims, judgments, costs 
and expenses be for damages, damage to property including SBBC’s property, and injury or 
death of any person whether employed by VENDOR, SBBC or otherwise. 
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ARTICLE 3 – GENERAL CONDITIONS 
 
 3.01 No Waiver of Sovereign Immunity.   Nothing herein is intended to serve 
as a waiver of sovereign immunity by any agency or political subdivision to which sovereign 
immunity may be applicable or of any rights or limits to liability existing under Section 768.28, 
Florida Statutes.  This section shall survive the termination of all performance or obligations 
under this Agreement and shall be fully binding until such time as any proceeding brought on 
account of this Agreement is barred by any applicable statute of limitations. 
 

3.02 No Third Party Beneficiaries. The parties expressly acknowledge that it is 
not their intent to create or confer any rights or obligations in or upon any third person or entity 
under this Agreement.  None of the parties intend to directly or substantially benefit a third party 
by this Agreement.  The parties agree that there are no third party beneficiaries to this Agreement 
and that no third party shall be entitled to assert a claim against any of the parties based upon this 
Agreement.  Nothing herein shall be construed as consent by an agency or political subdivision 
of the State of Florida to be sued by third parties in any matter arising out of any contract.   
 
 3.03 Independent Contractor. The parties to this agreement shall at all times be 
acting in the capacity of independent contractors and not as an officer, employee or agent of one 
another.  Neither party or its respective agents, employees, subcontractors or assignees shall 
represent to others that it has the authority to bind the other party unless specifically authorized 
in writing to do so.   No right to SBBC retirement, leave benefits or any other benefits of SBBC 
employees shall exist as a result of the performance of any duties or responsibilities under this 
Agreement. SBBC shall not be responsible for social security, withholding taxes, and 
contributions to unemployment compensation funds or insurance for the other party or the other 
party’s officers, employees, agents, subcontractors or assignees. 
 
 3.04  Equal Opportunity Provision. The parties agree that no person shall be 
subjected to discrimination because of age, race, color, disability, gender identity, gender 
expression marital status, national origin, religion, sex or sexual orientation in the performance 
of the parties’ respective duties, responsibilities and obligations under this Agreement. 

 
3.05 Termination.   This Agreement may be canceled with or without cause by SBBC 

during the term hereof  on June 30th of any year within the term of the Agreement upon ninety 
(90) days written  notice to VENDOR of  its desire to terminate this Agreement. In the event of 
such termination, SBBC shall pay VENDOR for all goods and services provided through the 
effective date of termination.  Further, SBBC reserve the right to terminate at any individual site 
or group of sites at any time business operations require circuit disconnection without adverse 
effect on the remainder of the Agreement. 
 
 3.06 Default. The parties agree that, in the event that either party is in default of 
its obligations under this Agreement, the non-defaulting party shall provide to the defaulting 
party (30) days written notice to cure the default.  However, in the event said default cannot be 
cured within said thirty (30) day period and the defaulting party is diligently attempting in good 
faith to cure same, the time period shall be reasonably extended to allow the defaulting party 
additional cure time.  Upon the occurrence of a default that is not cured during the applicable 
cure period, this Agreement may be terminated by the non-defaulting party upon thirty (30) days 
notice.  This remedy is not intended to be exclusive of any other remedy, and each and every 
such remedy shall be cumulative and shall be in addition to every other remedy now or hereafter 
existing at law or in equity or by statute or otherwise.  No single or partial exercise by any party 
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of any right, power, or remedy hereunder shall preclude any other or future exercise thereof.    
Nothing in this section shall be construed to preclude termination for convenience pursuant to 
Section 3.05.  
 
 3.07 Annual Appropriation. The performance and obligations of SBBC under this 
Agreement shall be contingent upon an annual budgetary appropriation by its governing body.  If 
SBBC does not allocate funds for the payment of services or products to be provided under this 
Agreement, this Agreement may be terminated by SBBC at the end of the period for which funds 
have been allocated.  SBBC shall notify the other party at the earliest possible time before such 
termination.  No penalty shall accrue to SBBC in the event this provision is exercised, and SBBC 
shall not be obligated or liable for any future payments due or any damages as a result of 
termination under this section.   
 
 3.08 Excess Funds. Any party receiving funds paid by SBBC under this 
Agreement agrees to promptly notify SBBC of any funds erroneously received from SBBC upon 
the discovery of such erroneous payment or overpayment.  Any such excess funds shall be 
refunded to SBBC with interest calculated from the date of the erroneous payment or 
overpayment.  Interest shall be calculated using the interest rate for judgments under Section 
55.03, Florida Statutes, applicable at the time the erroneous payment or overpayment was made 
by SBBC. 
 
 3.09 Public Records. Pursuant to Section 119.0701, Florida Statutes, any party 
contracting with SBBC is required to (a) keep and maintain available for public inspection any 
records that pertain to services rendered under this Agreement; (b) provide the public with access 
to public records on the same terms and conditions that SBBC would provide such records and at 
a cost that does not exceed the cost provided in Chapter 119, Florida Statutes or otherwise 
provided by law; (c) ensure that public records that are exempt or confidential and exempt from 
public records disclosure requirements are not disclosed except as authorized by law; and (d) 
meet all requirements for retaining public records and transfer, at no cost, to SBBC all public 
records in that party’s possession upon termination of its contract with SBBC and destroy any 
duplicate public records that are exempt or confidential and exempt from public records 
disclosure requirements.  All of such party’s records stored electronically must be provided to 
SBBC in a format that is compatible with SBBC’s information technology systems.  Each party 
shall maintain its own respective records and documents associated with this Agreement in 
accordance with the records retention requirements applicable to public records.  Each party shall 
be responsible for compliance with any public documents request served upon it pursuant to 
Section 119.07, Florida Statutes, and any resultant award of attorney’s fees for non-compliance 
with that law.  Each party acknowledges that this Agreement and all attachments thereto are 
public records and do not constitute trade secrets. 
 
 3.10 Student Records:  Notwithstanding any provision to the contrary within this 
Agreement, any party contracting with SBBC under this Agreement shall fully comply with the 
requirements of Section 1002.22, Florida Statutes, or any other state or federal law or regulation 
regarding the confidentiality of student information and records. Each such party agrees, for 
itself, its officers, employees, agents, representatives, contractors or subcontractors, to fully 
indemnify and hold harmless SBBC and its officers and employees for any violation of this 
section, including, without limitation, defending SBBC and its officers and employees against 
any complaint, administrative or judicial proceeding, payment of any penalty imposed upon 
SBBC, or payment of any and all costs, damages, judgments or losses incurred by or imposed 
upon SBBC arising out of a breach of this covenant by the party, or an officer, employee, agent, 
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representative, contractor, or sub-contractor of the party to the extent that the party or an officer, 
employee, agent, representative, contractor, or sub-contractor of the party shall either 
intentionally or negligently violate the provisions of this section or of Section 1002.22, Florida 
Statutes.  This section shall survive the termination of all performance or obligations under this 
Agreement and shall be fully binding until such time as any proceeding brought on account of 
this Agreement is barred by any applicable statute of limitations.  
 
 3.11 Compliance with Laws. Each party shall comply with all applicable federal 
and state laws, codes, rules and regulations in performing its duties, responsibilities and 
obligations pursuant to this Agreement. 
 
 3.12 Place of Performance. All obligations of SBBC under the terms of this 
Agreement are reasonably susceptible of being performed in Broward County, Florida and shall 
be payable and performable in Broward County, Florida.  
 
 3.13 Governing Law and Venue.  This Agreement shall be interpreted and 
construed in accordance with and governed by the laws of the State of Florida.  Any 
controversies or legal problems arising out of this Agreement and any action involving the 
enforcement or interpretation of any rights hereunder shall be submitted to the jurisdiction of the 
State courts of the Seventeenth Judicial Circuit of Broward County, Florida.   
 
 3.14 Entirety of Agreement. This document incorporates and includes all prior 
negotiations, correspondence, conversations, agreements and understandings applicable to the 
matters contained herein and the parties agree that there are no commitments, agreements or 
understandings concerning the subject matter of this Agreement that are not contained in this 
document.  Accordingly, the parties agree that no deviation from the terms hereof shall be 
predicated upon any prior representations or agreements, whether oral or written. 
 
 3.15 Binding Effect. This Agreement shall be binding upon and inure to the 
benefit of the parties hereto and their respective successors and assigns. 
 
 3.16 Assignment. Neither this Agreement or any interest herein may be assigned, 
transferred or encumbered by any party without the prior written consent of the other party.  
There shall be no partial assignments of this Agreement including, without limitation, the partial 
assignment of any right to receive payments from SBBC.  Nothwithstanding the foregoing, 
VENDOR may assign all or part of the Award or Agreement to a corporate affiliate of 
VENDOR. 
 
 3.17 Incorporation by Reference. Exhibits A and B attached hereto and 
referenced herein shall be deemed to be incorporated into this Agreement by reference.  
 
 3.18 Captions. The captions, section designations, section numbers, article 
numbers, titles and headings appearing in this Agreement are inserted only as a matter of 
convenience, have no substantive meaning, and in no way define, limit, construe or describe the 
scope or intent of such articles or sections of this Agreement, nor in any way effect this 
Agreement and shall not be construed to create a conflict with the provisions of this Agreement. 
 
 3.19 Severability. In the event that any one or more of the sections, paragraphs, 
sentences, clauses or provisions contained in this Agreement is held by a court of competent 
jurisdiction to be invalid, illegal, unlawful, unenforceable or void in any respect, such shall not 
affect the remaining portions of this Agreement and the same shall remain in full force and effect 
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as if such invalid, illegal, unlawful, unenforceable or void sections, paragraphs, sentences, 
clauses or provisions had never been included herein. 
 
 3.20 Preparation of Agreement. The parties acknowledge that they have sought and 
obtained whatever competent advice and counsel as was necessary for them to form a full and 
complete understanding of all rights and obligations herein and that the preparation of this 
Agreement has been their joint effort.  The language agreed to herein express their mutual intent 
and the resulting document shall not, solely as a matter of judicial construction, be construed 
more severely against one of the parties than the other. 
 
 3.21 Amendments.  No modification, amendment, or alteration in the terms or 
conditions contained herein shall be effective unless contained in a written document prepared 
with the same or similar formality as this Agreement and executed by each party hereto. 
 
 3.22 Waiver. The parties agree that each requirement, duty and obligation set 
forth herein is substantial and important to the formation of this Agreement and, therefore, is a 
material term hereof.  Any party’s failure to enforce any provision of this Agreement shall not be 
deemed a waiver of such provision or modification of this Agreement unless the waiver is in 
writing and signed by the party waiving such provision.  A written waiver shall only be effective 
as to the specific instance for which it is obtained and shall not be deemed a continuing or future 
waiver.   
 
 3.23 Force Majeure. Neither party shall be obligated to perform any duty, 
requirement or obligation under this Agreement if such performance is prevented by fire, 
hurricane, earthquake, explosion, wars, sabotage, accident, flood, acts of God, strikes, or other 
labor disputes, riot or civil commotions, or by reason of any other matter or condition beyond the 
control of either party, and which cannot be overcome by reasonable diligence and without 
unusual expense (“Force Majeure”).  In no event shall a lack of funds on the part of either party 
be deemed Force Majeure. 
 
 3.24 Survival.  All representations and warranties made herein, regarding 
indemnification obligations, obligations to reimburse SBBC, obligations to maintain and allow 
inspection and audit of records and property, obligations to maintain the confidentiality of 
records, reporting requirements, and obligations to return public funds shall survive the 
termination of this Agreement.  
 

3.25 Authority. Each person signing this Agreement on behalf of either party 
individually warrants that he or she has full legal power to execute this Agreement on behalf of 
the party for whom he or she is signing, and to bind and obligate such party with respect to all 
provisions contained in this Agreement. 
 
  
 IN WITNESS WHEREOF, the Parties hereto have made and executed this Agreement 
on the date first above written. 
 
 
 
 
 
 
 




























