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Ladies and Gentlemen:

This Current Status Update of the Review of the Palmview Elementary School Project No.
1131-23-01/P000207 New Food Service Building, Renovations and Site Improvements
issued in June 2012, was performed in accordance with the 2013-2014 Audit Plan. The
report consisted of a review of the Current Status responses from management and analysis
of the supporting documentation associated with their reported actions to date. The
objective of this audit was to review Current Status responses from the Office of Facilities
& Construction (OF&C) formerly known as Facilities & Construction Management
(F&CM) Division and report the results and actions to the Audit Committee and the School
Board; review and analyze actions taken to address the findings and recommendations in
the original audit report and document the rationale for noted actions; determine whether or
not OF&C followed the recommendations to deny the Construction Manager, Hewett-Kier
any payment for delay claims and allow the Construction Manager non-compensable days
to complete the project; review and report on procedural internal control weaknesses
identified in the original audit report; document organizational or procedural changes
associated with the previously identified items; and to report recommendations to the
administration, if needed.

Our Current Status of the Review of the Palmview Elementary School Project 1131-23-
01/P000207 New Food Service Building, Renovations and Site Improvements contains
updates from the OF&C on our recommendations from the original audit. Of the original
four (4) findings, it is the opinion of the Office of the Chief Auditor (OCA) that Finding #1
is open, Finding #2 is incomplete, Finding #3 is implemented, but not in use and Finding
#4 is open.

“Educating Today’s Students For Tomorrow’s World”
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In Finding #1 in the original Audit Report, OCA recommended that OF&C should deny
the Construction Manager, Hewett-Kier any payment for delay claims (compensation
for Extended General Conditions). In this Current Status, we documented that OF&C
has prepared a proposed Construction Change Order-Item # 027 which is intended to
seek School Board approval to pay the Construction Manager, Hewett-Kier $298,495 as
compensation for 285 days of Extended General Conditions. OCA disagrees with this
payment for reasons documented in the original Audit Report and the Current Status
Matrix. As OF&C is intent on paying the Construction Manager and OCA maintains
that no payment for delay claims should be made, it was the opinion of OCA that the
resolution and disposition of this issue needed to be made by the Office of the General
Counsel.

Subsequent to the completion of this Current Status Report, the Office of the General
Counsel was requested to provide a legal opinion regarding the Construction Manager’s
delay claims and associated compensation. On September 27, 2013 the OCA received
the Office of the General Counsel’s Legal Opinion Memorandum (see pages 48-50) that
affirmed the OCA’s recommendation to deny the Construction Manager’s delay claims
and associated compensation. In consideration of the Office of the General Counsel’s
Legal Opinion Memorandum, OCA recommends the Office of the General Counsel
consider pursuing Liquidated Damages due to the Construction Manager’s failure to
complete the project within the time set forth in the contract documents.

This report will be presented to the Audit Committee at its October 10, 2013 meeting
and will be presented to the School Board at its November 5, 2013 meeting.

Sincerely,

Ptk Mééj

Patrick Reilly, CPA
Chief Auditor
Office of the Chief Auditor
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EXECUTIVE SUMMARY

Scope and Methodology

This Current Status Update of the Review of the Palmview Elementary School Project No. 1131-
23-01/P000207 New Food Service Multipurpose Building, Renovations and Site Improvements
issued in June 2012, was performed in accordance with the 2013-2014 Audit Plan. The report
consisted of a review of the Current Status responses from management and analysis of the
supporting documentation associated with their reported actions to date. The objective of this
audit was to:

»= Review Current Status responses from the Office of Facilities & Construction (OF&C)
formerly known as Facilities & Construction Management (F&CM) Division and report
the results and actions to the Audit Committee and the School Board;

= Review and analyze actions taken to address the findings and recommendations in the
original audit report and document the rationale for noted actions;

» Determine whether or not OF&C followed the recommendations to deny the
Construction Manager, Hewett-Kier any payment for delay claims and allow the
Construction Manager non-compensable days to complete the project;

= Review and report on procedural internal control weaknesses identified in the original
audit report; ,

» Document organizational or procedural changes associated with the previously identified
items;

» Report recommendations to the administration, if needed.

Our audit was conducted in accordance with generally accepted auditing standards and
Government Auditing Standards issued by the Comptroller General of the United States. The
aforementioned standards require that we plan and perform the audit to ensure a reasonable basis
for our judgments and conclusions regarding the function under audit. An audit includes
assessments of applicable controls and compliance with the requirements of laws, rules and
regulations when necessary to satisfy the audit objectives. We believe that the evidence obtained
provides a reasonable basis for our findings and conclusions based on our audit objectives.

It is our responsibility to perform the review under generally accepted auditing standards and
Government Auditing Standards, as well as provide recommendations to improve operations,
strengthen internal controls and ensure compliance with the requirements of laws, rules and
regulations in matters selected for review. It is the administration’s responsibility to implement
recommendations, to maintain an internal control environment conducive to the safeguarding of
District assets and to preserve the District’s resources, and to comply with applicable laws,
regulations and School Board policies.

The procedures used to satisfy our objectives in this audit included the following:

» Request and review Current Status Update responses from management;

= Review correspondence and contract documents used to administer the contracts
associated with construction projects noted in the original report,

» Review and analyze the OF&C rationale relating to payment or nonpayment to the
Construction Manager for delay claims submitted by the Construction Manager;

» Review and analyze newly implemented process established to prevent issuance of
Notice To Proceed (NTP) when it is known that permitted plans are going to be revised;



= Review and analyze procedures for processing Construction Change Directives (CCDs)
to determine if CCDs are processed in a timely manner;

» Review language in executed construction agreements and compare to any documented
follow up actions on the part of OF&C for all construction related projects noted in the
original audit report;

= Interview staff, correspond electronically to request specific documentation required to
verify actions and document rationale for the same;

= Review project file documents, plans and specifications, email correspondence, meeting
minutes and construction contract agreements;

= Perform other auditing procedures as deemed necessary.

Opinion and Summary of Results

Our Current Status of the Review of the Palmview Elementary School Project No. 1131-23-
01/P000207 New Food Service Multipurpose Building, Renovations and Site Improvements
contains updates from the OF&C on our recommendations from the original audit. Of the
original four (4) findings, it is the opinion of the Office of the Chief Auditor (OCA) that two
findings are open (#1 and #4), Finding #2 is incomplete, and Finding #3 is implemented, but not
in use.

In Finding #1 in the original Audit Report, OCA recommended that OF&C should deny the
Construction Manager, Hewett-Kier any payment for delay claims (compensation for Extended
General Conditions). In this Current Status, we documented that OF&C has prepared a proposed
Construction Change Order-Item # 27 which is intended to seek School Board approval to pay
the Construction Manager, Hewett-Kier $298,495 as compensation for 285 days of Extended
General Conditions. OCA disagrees with this payment for reasons documented in the original
Audit Report and in the Current Status Matrix. As OF&C is intent on paying the Construction
Manager and OCA maintains that no payment for delay claims should be made, it was the
opinion of OCA that the resolution and disposition of this issue needed to be made by the Office
of the General Counsel.

Subsequent to the completion of this Current Status Report, the Office of the General Counsel
was requested to provide a legal opinion regarding the Construction Manager’s delay claims and
associated compensation. On September 27, 2013 the OCA received the Office of the General
Counsel’s Legal Opinion Memorandum (see pages 48-50) that affirmed the OCA’s
recommendation to deny the Construction Manager’s delay claims and associated compensation.
In consideration of the Office of the General Counsel’s Legal Opinion Memorandum, OCA
recommends the Office of the General Counsel consider pursuing Liquidated Damages due to
the Construction Manager’s failure to complete the project within the time set forth in the
contract documents.

We would like to thank the OF&C and all District personnel who aided in the completion of this
report.

Submitted by: . '
Jojcz/(/‘uucﬁ QZ&@%
Audit performed by: Patrick Reilly, CPA
Robert Goode Chief Auditor
Gerardo Usallan Office of the Chief Auditor

Joe Wright



SECTION I
CURRENT STATUS MATRIX
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SECTION 1I
EXHIBITS




EXHIBIT A

The School Board of Broward County, Florida

Faoll!ﬁes and Construction Management Division

1643 North Harrison Parkway
Sunrise, FL 33323 V ~ {754) 3211500

~_Document 01 zsogjoo 63 63)-Construction Change Order-item # 27

Fanlllty Name Paimview E!emmtary School Date:  July 22, 2013
Project Name: Wow Mullipurpoes Bullding Remodeling & _ Project # ,
: , 1131-23:01/P.000207

Site Impravements:

Project Description: _General Construction N .
Contractor:  Hewett Kier Constuuction, Inc.  Reference Lefter Dated: _ Howeti-Kier Construolion, Inc. July 18, 2013

Description of Changa
Hewett-Kier Construction Co., Inc., is to be compensated for extended General Conditions as a result of

Pro}ect delays attributed to untoresean conditions and Owner Delays.

The Construction Manager provided a discounted adjustment to the per diem rate to $1,047. 35 per day in lisu
of the contractual obligation of $1, 250 00.. '

The discounted compensation for extended General Conditions totals $298 495.00, for 285 days of delay in
Hieu of $356,250.00 providlng a savings of $57,765.00 to the Owner. »

SBBG Finanglal Review; : : ' N

Reason For Chanlge:; ‘ \
In ao‘cordance with the Construction Manager at Risk Agreement,
“AR’HGLE 25.1(3) CONSTRUCTION MANAGER’S FEES The Conslruction Manager shall be paid an

addtional fee should the duration of the construction stipulated herein for Final Completion extend beyond the
appmved final campletmn date 18 months after the Notioe«To«Procead due 1o no fault of the Consmct:on

Manager...

Summary: , ,
Total of added Costs: ‘ 7 Add: $289,495.00

Deduct:

286 Daye

The Contract Time Increased by:
TS CHANGE ORDER ITEM 16 INCLUSIVE OF ALL COBTS ABBOGIATED WITH THIB WORK, NO ADDITIONAL COMPENSATION FOR

THIS .
EXYENDED TIME SHALL BE DUE AS A REGULT OF THIS CHANGE IN THE SCOPE OF WORK.
Recommended Accepted . Reviewed and Go:_wcnrmd

WMGWM Dalo Conlraciors Sgnature Date “Facilios Project Manager “Date
Robert MoMahon Jim Hewett Dave '_& gg%

“Project Consultant's Yyped Name “Contraoiors Typed Neme ‘ Project s Typed Namo
Zelch & McMahon, Architects Hewett-Kior Construction Co,, inc. Facilities & Conatruotion Management
“PigleciConmienfe Fym Name __ _Contwolor's Fim Neme s Batou Board of Browerd Cowty,FL

[“Fhis information 1o be compieted by Gohoo] Board of Broward County Stafl

e Schoot Board of Browar County, Forikia Dooumsm 01260g (00 63 63)
Paimview Elsmentary Schoo! Phased Replacement 1131-24-01/P000207 : Constiuction Change Order
Amzo.zo.am?

Zaloh & MoMahon, Architoots
SBEC Dasign & Materia! Standards, January 01, 2008 Edition, rev. 02-01-08 AW, 05-01-08 AW, 05-01-00 RW)
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EXHIBIT A

Hewett-Kier Consttuction, Inc.

_General Contractors » Construction Managers ¢ Design Builders

3451 NW 14% Ave. : | Ph:(954)946-4224
Pompano Beach, PL 33064 Bax: (954)946-2447
Letter No.-0001 1

July 18, 2013

The School Boatd of Broward County, Pax No:754-321-1680

" 1643 North Haxison Parkway’
Sunrise, F1, 33323

.,Subjaat: Palmview & Cypress Elementary School
Project No. 1131-23-01 / 1781-24-01

Mr. Axcher,

As you are aware, Hewett-Kier Construction Inc. has been forced to bear the costs and burden of
extended general conditions costs on Palmview Elementary and Cypress Elementary projects for
several years now. Every construction professional that has reviewed these projects has agreed.
that Heweti-Kier is entitled to additional fees due to the extension of final completion dates due
1o no fanlt of Hewett-Kier. This includes, the SBBC’s consbuction department, the project
architects and every consultant hired by the SBBC. The contracts are unambiguous as to the
compensation due to Hewett-Kier under thege circumstances - $1,250.00 per day.

Tn November 2011 we met with SBBC personnel and agreed in principle on a compromise both
as far as the number of days we were secking and the “per diem”. We agreed on 283
compenssble days for Palmview and 221 compensable days for Cypress. In the spitit of
coopexation, we agreed to $900/day for the per diem. This agresment, of course, nover made it
to the Board and Hewett-Kier was forced to continuc to inour the costs of extended contract
‘I;mﬁw%ganoeﬁnonghno fault of its own. As & result, we withdrew our compromise per diem of

Fest forward to June 2013 and we once again met with SBBC personnel in good faith to sesolve
our claimns for extended general conditions. Please note that additional delays beyond the control
of Hewett-Kier oocurred botween our November 2011 meeting and our June 2013 mosting. In
June 2013 we agreed in principle to accept 247 days on our claim on Cypress of 329 days and to
accept 285 days on Palmview on our claim of 471 days. As a courtesy, we also agreed to reduce
our per diem from the contractually mandated $1,250.00 to $1,100.00. This reduced the amount

17



EXHIBIT A

1o be paid to Hewen-Kier to $271,700.00 on Cypress and $313,500.00 on Palmview. We were
prepared to put these two projects behind us on these tenms. - ,

* The SBBC subscquently requested & conference call to request Hewett-Kier to congider fuxther
di ing its clainos. That call was attended by you, Denis Henmann; Shelley Meloni as well
as other SBBC pexsotmel, We have considered your request and based on our longstanding
relationship with the School Board of Browand County and our regpect for the sbove individuals,
we are making a onetime offier to further reduce our cleims es follows., We will accept :
$208,495.00 on Palmview and $253,501.00 on Cypress. Should this notbe accepted and

appmved,wewillpmcwdtoenforcemnmnhp&unlﬁgms.
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- EXHIBIT A

S 1o, 201 .
t s pyssivoonans | ommwoorows N omm | . conumve
: ) I o - .
AYD ON L2V TO SUDBTANTIAL v,
: ‘ ; & 41,0000
OF L0 BAOM BUSSTANDIAL 10 FNAL 5 $40000 |
(o
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EXHIBIT B

DESIGN AND CONSTRUCTION BULLETIN

Tesue Date: January 31, 2013 |

[ Best Practice Bulietin No. T Contract Bulletin No. 004 7/ 017 | LJ McGladrey Audit Finding No.

Establish a procedure to coordinate the issuance of the Notice to Proceed with the receipt of the Building

| Permit. See also CB 017.

Issue: 7 /

Revised Document 00550 to incorporate a placeholder for the Building Permit Number and established
the procedure to prohibit issuance of a Notice to proceed without a Building Permit issued by the CBO.

Document 00550 issued to Project Managers and project Consultants. Currently posted on web site.

Proced . //
ce 3 :
1. Include revised Document 00550 in all bidding documents

a. Responsible Parties

i. Project Manager - _ )
1. Ensure the project Consultant has complied at Phase 1 50% and 100%

Construction Document submittals. ,
2. Provide complete, duplication-ready Construction Decuments, including
Division 0 and 1 documents, to Design and Construction Contracts ‘
Department when Permit Approval Memo is issued by the CBO. ~
3. Do not issue a Notice to Proceed without the appropriate, valid Building
Permit for the Work encompassed in the Notice to Proceed.

\\faccp3\contracts\ training \ procedures\contract bulletins\ contracts bulletin binder\cb004\cb004.docx Pagelofl
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Page 1 of 2

Bulletins - ;
EXHIBIT C
: ; '
{
Prequalitionton Process | ehiding & FAQ'S Division O Dotuments Ject Mg/ Cust pport
Contract Bulleting é——-’/
Buliekin. NAME OF BULLETIN Bulletin NAME OF BULLETIN
+  Alphabetical Index of Proceduves and Sulieting 37 /WBE Documents Required With Bids
1 Prequalification Documents 00008, 00101, 50200, 00462, 00520 a8 Satety Procedures
2 Prequalification Documents GBO0S, 0D301, 00200, 00462, 0020 EL Gurvoner Brask Projects
3 Dng Free Workplace Certificstion Document 00457 40 Direct Owier Purchase Progiam
> 4 %04 an HTP Pocuments D510, 00550 a1 ' Background Scresning
5 Payment and Parf Bonds D t 00600, 60610 42 Agenda Request Form Timeline
6 Inderinification Clause - FEDs and PSAS A a3 Change Order Process :
7 Documnent 00520 44 Errors end Onmissions
8 Documents 0550, 00600, 00610 45 Assignment of Open End Consultants
] Pocument 60510 A6 Negntiations and Parameters Committee }
10 Dotunents 00101, 60510, 80550 47 Bacon Antenna lastructions H
11 Front-Ends ' 48 Sub-Contrackor Bongs
12 Office Pracedures V 49 Attomeys' Signature Form
13 Open Eng Consultants 50 Addiionat Scope
14 Purchasing Department Change Qrders 51 Written Quate Procadure
15 CMat Risk Ag - Overhead/erofit 52 Warranty Requirements
i6 CH at Risk Ag - GMP ) 53 Risk Majiagament Procedure
> 17 Authiorization to Bid 54 Change Qrder Review Anproval Form
18 Bidding Doouments 55 warmnty Requirements
19 Rotice Form Letters - Non-Perk o jon & Surety 56 - Basic Services ang Supplemental Services
. 20 PSA Arnendments 57 fProject Close Out
: 21 Prowrement Projects Over $500,000 58 Liquidates Dammges /
22 CPORC “ALL CALL” ’ ‘5o mgsng Contingency in GMPS/CM at Risk ang TRM
23 80 Document ChecklisyList of Submittel Log 60  Subpoenss SRS K
: 24 Big, CRC, CPQRC, School Beard Maeting Calendars £ Public Reconds Request Submissians
25 PEA 62 project Mansgement Weekly Publicetion 10130.doc
: 26 BidSchedule Form 63 gid Docyment Procedure for Hard Bids
27 Direct Purchase - of Equipment Suppl ' 64 Adidends Brovadure
26 CMat Risk - CUDs & C/O - Legal Opinion . 65 Rauseof Professiona) Services Agreement :
29 Open End Consuitentuntsization 66 Dispute Resalution Committee Procedure
30 BAddendum 67 CSMP - Recap Sheet
31 Pubic Camc Docimentaton B0 Schedute ‘ 8 P t Services Request Form and Procedure
32 Budng mm Goats, 1Ds, Time of Compistion, . Records Management Compiiance
33 Security - ID Badges and Finger Printing 70 Response to the McGladrey Audit: Best Practices
34 Procuremiant from Unit Cost Term Contrads 71 erofog: Vendor Name Endry
35 profect Consultent Emors and Omissions 72~ Proog: 1SS AOR - EOR - GC Entry
5 96 Schedule of Values - Initiation of Purchase Order '
! i

hitp://www broward k12.fl.us/ constructioncontracts/Bulletins-Backup12101... 7/18/2013
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N iscrintination & f b Aowmmudﬂﬁon f
Empl-Wabmaster H

hitp://www.broward.k12.1] .us/constructioncontracts/Bulletins-Backup121 01... 7/18/2013
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EXHIBIT D

DESIGN AND CONSTRUCTION BULLETIN

Issue Date: January 31, 2013 J

[T McGladsey Audit Finding No.

TTBest Practice Builetin No. T Gontract Bulictin No, 004 / 017

‘Establish a procedure to coordinate the issnance of the Notice to Proceed with the

Purpose:
receipt of the Building

Permit. See also CB 004.

\

Insue:
Revigsed Document 00550 to incorporate a placeholder for the Buxldmg Permit Number and established
the procedure to prohibit issuance of a Notice to proceed without a Building Permit issued by the CBO.

posted on web site.

Document 00550 issued to Project Managers and project Consultants. Cun'enﬂy

P

1. Include revised Document 00550 in all bidding documents
a. Responsible Parties
i. Project Manager , :
1. Ensure the project Consultant has complied at Phase 1lI 50% and 100%
Construction Document submittals. , .

2. Provide.complete, duplication—read ‘Construction Documents, including

Division 0 and 1 documents, to Design and Construction Contracts .

_ Department when Permit Approval Memo is issued by the CBO.

3. Do not issue a Notice to Proceed without the appropriate, valid Building

. Permit for the Work encompassed in the Notice to Proceed.

\\faccps\comracts\training\procedures\contmct bulletins\ contracts bulletin binder\ cb017\cb017.dock Page 1 0f 1
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The School Board of Broward County, BMHIBIT E
Facilities and Construction Management Division

Sawgrass Technology Park, -
1643 North Harrison Parkway, Bldg
Sunrise, Fl 33323 .
(754) 821-1800
' Document 00550: Notice to Proceed (Permitting
Date: ' ‘
To: : : _
Company Name : Pick Up:
& Address: ,

This document constitutes your Notice to Proceed with the following Contract:

Project No.
. Facility
Name:
Project Title:
You are hereby notified that the Contract Times for Permitting as stated for this Contract will
commence on the following date: . ‘

You are instructed to start performing the obligations of the Contract on that date, with:

[] A required performance period of __ consecutive calendar days.
[] As otherwise delineated in the Agreement Form to which you were signatory.

Please review the applicable sections of the Project Manual including Documents 00200 and
001330 for further information regarding the permitting process. . ' '

Additional Instructions relative to this Notice to proceed follow below:

Item Imstruction
1. Per Division 01, Section 01330, this NTP pertains to’ permitting only.

2. Agreement Form and Bonds will be issued under separate cover.

If you have any questions concerning this Notice to Proceed, please contact, Project Manager

11, at (754) 321-. ,

- Sincerely,

Thomas Lindner, Deputy Superintendent
Facilities and Co_nstruction Management Division

TEL/SNM/DH/PK/dim

Document GO550

AW
Page 1

pk) (R12-10-18-11 PK)

24

The School Board of Broward County, Florids

Notice to Proceed - Permitting
October 1, 1996 ((R10:04-01-201 1-IRS) (R11-7-01-11




The School Board of Broward County, ERGMIBIT E
Facilities and Construction Management Division
' Sawgrass Technology Park, T
1643 North Harrison Parkway, Bldg H
Sunrise, F1 33323 ,
{754) 321-1500

Document 00550; Notice to Proceed Permit

Attachments; ‘
Document 00520 Agreement Form
Document 00800 Performance Bond
Document 00610 Payment Bond
Risk Management Approval and Certificate of Insurance

g
3
3

EENEEE RN NN

, Principal, School :
The Honorable, .. Mayor (With Municipal Letter)
yment Bond)

Thomas Lindner, Deputy Superintendent (With Copy of Pa) _
Christopher Akagbosu, Executive Director, Facility Management, Planning and Site Acquisition
Shelley Meloni, Executive Director, Facilities Design & Construction
Robert Hamberger, Chief Building Official

Alice Shapiro, Senior Architect, Design Services

Denis Herrmann, Director, Design and Construction Contracts
Sonja Coley, Senior Project Manager

- Project Manager Il (With Copy of Attachments)

Pam Norwood, Capital Payments Review Supervisor
Omar Shim, Director, Capital Planning

“Project Consultant (With Copy of Attachments)

Bill Harris, Director, Supply Management & Logistics
Project File (With Original Attachments)

Contract Set (With Original Attachments)

Files )

(With Copy of IRS Form W-9 Only)

Document 00580
Page 2

The Solwool Board of Broward County, Floxida
Notice to Proosed - Permitting
Ootober 1, 1996 ((R10:04-01-2011-IRS) (R11-7-01-11 Py R12-10-18-11 PR)
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EXHIBIT E

Pocument 00550

The School Board of Browaxd County, Florida
Page 3

Notice to Proceed - Permitting
October 1, 1996 (R10:04-01-2011-IRS) (R1}-7-01-11

pE). (R12-10-18-11 PK)
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Home i Pacuments & Forms - phksioni Oucs/Design Sayvices
 Proguatification Process T midding 8 FAQ's . tivislon 0 Daguments

[

Frojz_tt Mgmi/Cuttomer Support

rageio1l

_ | EXHIBIT F

EO B

Bultekins’

Division 00 Procurement And Contracting Requireniénts

Sony for the inconvenience but the.Division 00 documen
revision and will be available at this site soon. Please con
321»1‘635 if you have questions or need assistance.

‘ Thank You

John Hodge
Design and Construction Contracts

RETURN O MAIN GONSTRUGTION CONTRACTS HOME PAGE
{Baan! Cateniter gaoumw {Board Polivies {Board Mamber Dtgg}g}t ’b%( &gchoo)s i
I AN % ” & 10 17645 821410 ¥ B

& i &

ts are curréntly under
tact John Hodge at 754-

\

hitp://www .broward k1 2 fl.us/constructioncontracts/D0docs html
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~EXHIBLY.G. ...

Printed by: Joe Wright
Tile: Re: Request for re-assignment of employee : CAB Page 2 of :
’ w.‘,«" THE SCHOOL BOARD OF BROWARD COUNTY, . FLORIDA
S mmmrmammmmmmm ¥L35500 » Teloghony TREIIL2304 + Fax: THLININE
E- W & BUSAD T. ROCKELMAYN, DIRECTOR T SCHOOLBOARD
v w INSTRUCTIONAL $TAFFING DEFARTMENT - AT ARSI
wAARITONAIE thooi aamftanciar Leatr
’ fiethor  PATRIALGNOD
| et
DOWA XK
EADIEDI M LEAC
SR VRAY
DR RORALLT
y, SURARIDERY
Jun=e 6,2043 & ’W‘”ﬁrﬁ&
: PN&EOIH ety 20
Juhn Hodg:
P.o. Box 770803
Coeal Springs, Flusida 33677
Daar John Hodze:

Thank you for vour patience dwing this provess. Listed balow is vout

on the schools projected bodeets. Wi
hoenver, this is oot always possible. IF wour
ratnening to the losation,

Tou ars expacted fo aport to wour assigned location on Kopust
same being racommeniad to the Board for termination. Yoo are
the aaline Transfer Regosst Form, i€ xon bave not already completed
enmtact o nes principal.
T acknowledge recaipl of you asigmnent, plaase gign, dats, and vty
Staffing vix fax 2t 734-321:2716. Your comsmitment e Broward Conniy
the best of Inck in your now assignment. )
Sehoo! Esuformati

assigned location for the 20332034
arancies aoe determined bassd

12, 2013, Failvre te report will resuit in your
slipible to ssek your ovn assfer. Coraplere
sne. I vour employmeant status chanees,

2 oapy of this latter to Instroctional
Schools is appreciated. We wish you

. Aon E. Andemen owaleki
N
‘ , /,/9/ Bright Hosizons School
LAY ?""“"" - 764 7543206400

Smsan T. Roclrlman, Disector 3001 W E 1 Temsce, Provgant

Instructional Binifing Benk -
| *Winkemation is listad under **School o you hieve been asalgned 102 160%

STR ks poaition shared bawasn: 1o siale.

Joe Wright on Thursday, August 01, 2013 at 4:54 PM -0400 wrote:
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, (754) 3211600
ction Change Order-item # 28
Date: July22,2013
Project# -

¥
OIS 3 OF €20% >
2t Lo

mamwmmmmwcmmmmmmasm,4moo,m regards to
285 days of delay, the construction. Manager Hewett Kier Construction, Inc. will executs & Credit
Change Order in the amount of $38 $76.70,0f uncommitted Projact Funds back to the Owner.

Attachments:
Reason For cmm | _
In accordance with the Construction Manager at Risk Agreement,

Original Contract with Added Change Order $5,622,450.57
Actual Cost of Work (COW) with Changes $4,342,447.89

Uncommitied (COW) Project Funds $1.280,011.68
—————> Extended General Conditions fees for Delay  $288,485.00. &
Total Uncommitted Project Funds $981,518.68
Totel of credited Goste: | Add:

Deduct: __$981,617.00

Foow Schoo) Bosed of BoweIs County, Florida : Documant 01250y L0 83 8)
Painwiow Elomentary Sohoo! Phssad Replacemsnt 1131-24-01/P000207 Constraoiion Chinge Order
Zaich & Mcahon, Architeols Aagast 20, 20,2010

08-01-08 RW, 05-01.-08 RW) Page 1

QBBC Design & Msterta) Standards, Janussy 01, 2008 Edition, rov. 020108 RW,

29



EXHIBIT H

Hewett-Kier Construction, Inc.

General Contractors » Construction Managers ¢ Design Builders

351 NW 147 Ave. o ' Ph: (S54)946-4224
Pompano Beach, FL. 33064 ) ' Pax: (954)946-2447
“July 18,2013 Letter No.-00011
The School Board of Broward County, Pax No:754-321-1680
1643 North Harrison Parkway ’

Sunrise, FL. 33323

Subject: Palimview & Cypress Elementary School
Project No, 1131-23-01 / 1781-24-01

M. Archer,

As you are aware, Hewett-Kier Construction Inc. has been forced to bear the costs and burden of
extended general conditions costs on Palmview Elementary and Cypress Blementary projects for
several years now. Every construction professional that hes reviewed these projeots has agreed
that Hewett-Kier is entitied 1o additione] fees due to the extension of final completion dates due
to 16 fault of Hewelt-Kier, This includes, the SBBC’s constraction department, the project

architects and every consultant hired by the SBBC. The contracts arc unambiguous as to the

compensation due to Hewett-Kier under these circumstances - $1,250.00 pex day.

In November 2011 we met with SBBC personnel and agreed in principleona compromise both
ns far as the numiber of days we were seeking and the “per diem”. We agreed on 283
compensable days for Palmview and 221 compenseble days for Cypress. In the spirit of
cogpexation, we agresd to $900/day for the per diem. This agrecment, of course, never made it
10 the Board and Howett-Kier was foreed to continuc to incur the costs of extended contract
performance through no fault of its own. Ase result, we withdrew our compromise per diem of

$900.00.

Fast forward to June 2013 and we once again met with SBBC personnel in good faith to resolve
our claims for extended general conditions. Please note that additional delays beyond the control
of Hewett-Kier ocourred betwoen our Novenber 2011 mesting and oyt June 2013 moeting. In
June 2013 we agreed in principle to acoept 247 days on our clsim on Cypress of 329 days and to
acoept 285 days on Palmview on our claim of 471 days. As a courtesy, we elso agreed to reduce
our per diem from the contractually mandated $1,250.00 to $1,100.00. This reduced the amount

30



EXHIBIT H

to be paid to Hewett-Kier to $271,700.00 on Cypress and $313,500.00 on Pelraview. We were
‘ wpmedwputthesetwomoéeasbdﬁnd us on these texms. - ' :

The SBBC subsequently requested a confereace call to requost Howett-Kier to consider further
discounting its claims. That call was attended by yon, Denis Herrman, Shelley Meloni as well -

"as other SBBC parsonnel. Wehgyemﬁdﬁedyowmqmmdmed.mmhqmnﬁng .
relationship with the School Board of Broward County and our regpect for the above individuals,
we are making a onetime offer to further reduce our claims as follows. We will accept .
$298,495.00 on Palmyiew and $253,501.00 on Cypress. Shouild this not be acospted snd

~ approved, we will proceed to enforce our contractual rights.
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uoonuuscout
- (T84 321-1500

Docnmcntoosw loﬂcetomodm

Dats: mm 10, 2009
To: James R. Hewett, Pruldﬁn, t mus: M No.:
. ‘ OSPRO4IPRIP
cmpulyltme Oonlttncﬂon.hc A mwmtmm
3451 NW 14 Avenue  To: 954-946-2447

& Addross:

This document constitutes your Notice to Proceed with the following Contract:

Project No: P. 000207 (f.k.8. 1131-23-01)
Project Title: mhmlmﬂa '
Facility Name: Palmview Elementury School
You are authorized to commence the following phasc(s) of your Construction Management
Contract:
- [ Design
[] Bidding and Award

Construction
You are hereby notified that the Contract Times as stated for this Contract will commenc
the following date:

e On

ce 14, 200!

You are instructed to start performing the ob]igations of the Contract on that date, with:

X} A required performance period of 510 consecutive calendar days.
[ A required Substantial Completion Date of May ;2. 2011
(7] As otherwise delineated in the Agreement Form to which you were a signatory.

A Pre-Construction Conference was conducted on:.

Time: 10:00 am -

Date: Nowember 20, 2009

Place: Palmwisw Elementary School
2601 WE First Avenuo
Pompano Bexch, F1 33064

Please review the applicable sections of the Project Manual for further information rega:dmg
attendance and the agenda for the Pre-Construction Conference.
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\‘w | ror:Mn 33312 EXHIM #p1-1500
Document 00S50: Notice to Proceed (CM)

Additional Instructions relative to this Notice to Proceed follow below:

Item muuctlon .
1. Addendum and Bonds are bemg executed and will be issued under separate cover.

Your surety is being advised of this Notice to Proceed by copy of this document and its

attachments.

If you have any questions concerning this Notice to Proceed, please contact ‘Marshall
Washington, Project Manager 11, at 754-321-1553.

3

Michael C. Garretson, Deputy Superintendent
Facilities and Construction Management Division

MCG/DH:dm

Robert Gibson, mecxpal
‘Michael C. Garretson, Deputy Superintendent (Wxth Copy of Payment Bond)

Thomas J. Coates, Executive Director, Facility Management, Planning and Site Acquisition
Deznck Ragland, Executive Director, Project Management

Robert Hamberger, Chief Building Official

Claudia Munroe, Executive Director, Design Servwes

Denis Heromann, Director, Design and Construction COntracns

Jack Cooper, Semor Project Manager

Marshall Washington, Project Manager (With Copy of Attacmnenns)

Pam Norwood, Capital Payments Review Supervisor

Jim Kale, Coordinator, Capital Planning

Zelch & McMalion Architects, Project Consultant (With Copy of Attachments)

Nielson, Alter & Associates, Surety Agent (With Original Attachments)

Robest Watcmlmrg. Dimctor Supply Nnnagcment & Logistics (With Copy of IRS Form W-9 Only)

] cantmct Set (W:th Ongxnal Attachments)
_ Files
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Bduoations) B

R caﬂwm nesdad to: F Y
atatn L FLOR!DA DEPgRTMENT OF ED;JCATION OEF USE ONL. ‘

INSTRUCTIONS: Submil onc copy of fie compieied )
m‘ﬂmhm‘wﬁmmmm

. Bohoo! Board of Broward County, Florida

(» Schoot Distict  » Community College)
{n SchoolName o Campus)

Dascription of Projact

EFIS Number (if applicable)

n gccowance with Sac&nn 1043,37(2)¢), Flosida SMuws and upon recommendation of ﬁm projact architeclangineer and mq

d Inspecior, as 3 , e sublect profect Is ready for oocupancy.
Date: g;" 23- H

Signeture: P X L .
& Superntendent o President " o Designes

lmmdmpm«;wm .....M

P OR | have inspected the subject praject and, 1o the best of my
W end abﬁ%y t nm demmlueﬂ that we sa!aiy sysbems" sre working satisfactorlly. the mmﬂy is In compilance with statutes,
ndes and codes sffacing the health and safely of its opcupants; and that no asbastos-containing materials ware specified foruse in
this mla nor :o mc bm of my knawmdge were asbastos conlaining materials used in the constriction of this project.

Rating Achisved
AAPOOD244 Febuary 28,2013
License # Expiration Date
B 111z /] ~de—|]
CAnss f Exp}m*nn Date
tHewett-Kier Construction, inc Lo
,- et h D
(ypoorPrint) . XS - OV - License # Expiration Date
s ¢ =P
WE
W/ Nieeles SAN- 1 g, Not'1 208003
. i ¥ Llcense® Explration Date
. c '( £2
PRI OB NS '

“l.t"" (A s - ’
. o Gonstruction Type(s)__l:B._  Occupantioad 8§00

fire axtinguishers,
watar supply. mwcwmmwmmma
OEF 110B

of menns of egress; emergency ighing; emergency pawer; extt lights; mm;mwmz
fue! Sred healers; elscirical Bumination; elecircal system reguined ventiation; toilet teritites; mmmtmwy,

Revisad August 2008 -

T TTTT

foamardd — o —

- — -

— o —— -
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SECTION 111
FULL TEXT OF ADMINISTRATIVE RESPONSES




THE SCHOOL BOARD OF BROWARD COUNTY, FLORIDA
OFFICE OF FACILITIES & CONSTRUCTION

SHELLEY N. MELONI, R.A., NCARB, LEED® AP
TASK ASSIGNED CHIEF FACILITIES & CONSTRUCTION OFFICER

Telephone: (754)321-1610 Facsimile: (754) 321-1680

July 17, 2013

TO: Patrick O. Reilly, Chief Auditor
: Office of the Chief Auditor
FROM: Shelley N. Meloni, R.A., NCARB, LEED® AP %{\

Task Assigned Chief Facilities & Construction Officer

SUBJECT: MANAGEMENT RESPONSE TO
OFFICE OF THE CHIEF AUDITOR, APRIL 2012,
REVIEW OF THE PALMVIEW ELEMENTARY SCHOOL
NEW FOOD SERVICE BUILDING, RENOVATIONS AND
SITE IMPROVEMENTS PROJECT

Finding # 1:
The Construction Manager, the Project Consultant, as well as Facilities & Construction Management staff did not
adequately manage the Palmview Elementary School New Food Service Building, Renovations and Site

Improvements Project.

Management Response - Office of Facilities & Construction (OF&C)

Status:
OF &C met with Hewett Kier, Construction Inc. to discuss mitigating the financial impact of Extended General

Conditions as a result of delays to the project duration.

Hewett Kier, Construction, Inc. agreed to swap delay days attributed to the Construction Manager in exchange for
excusable delays attributed to unforeseen conditions and Owner delgys.

In addition, the Construction Manager discounted the daily rate for extended General Conditions from $1,250/day
to a rate of 31,100 per day.

As per the Construction Management Agreement, Non Compensable time applies exclusively to all subcontractors,
ie., NO DAMAGES FOR DELAYS, see ARTICLE 24.14 of the Agreement.

In regards to the Construction Manager, the remedy for Delays for the duration of the contract period would be
either:

*  Extended General Conditions (See ARTICLE 7.1.04) for excusable delays
s Liguidated Damages for delays attributed to the Construction Manager. (See ARTICLE 5 LIQUIDATED
DAMAGES)

The Audit Report did not reference contract language which would lead to a conclusion that the Construction
Manager is only entitled 1o Non-Compensable Delays.
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RESPONSE TO OFFICE OF THE CHIEF AUDITOR, APRIL 2012, REVIEW OF THE PALMVIEW ELEMENTARY SCHOOL NEW FOOD
SERVICE BUILDING, RENOVATIONS AND SITE IMPROVEMENTS PROJECT

July 16, 2013

Finding # 2: ‘
Facilities & Construction Management issued a Notice to Proceed (NTP) to the Construction Manager (CM),
Hewett-Kier Construction, Inc., with knowledge that the permitted plans were going to be redesigned.

Management Response - Office of Facilities & Construction (OF&C)

Status:
OF &C implemented procedures to ensure that a Notice-to-Proceed (NTP) will be verified for completeness prior to
being issued to the Contractor. See attached Contract Bulletin No. 004/017 issued January 31, 2013.

Finding # 3:
Facilities & Construction Management did not prompitly issue Construction Change Directives (CCD) to the
Construction Manager (CM), Hewett-Kier Construction, Inc.

Management Response - Office of Facilities & Construction (OF&C)

Status:
Recommendation as to OCA’s Audit, Finding # 3 has been implemented,

OF &C will continue to adhere to the contractual procedures for issuing and expediting Change Orders and
Construction Change Directives.

Finding #4: -
Summary information described in the Construction Change Order # 17 document (Form 01250g) contains
unsubstantiated statements and no documentation or defined criteria mandating the prohibition of adding

classrooms.
Management Response - Office of Facilities & Construction (OF&C)

Status:
The current process implemented requires all Change Orders to be reviewed by the Project Management Council’s

{(PMC) process.

Staff will continue to develop the process of review for Change Orders and ensure that the appropriate attachments
are referenced correctly on the Change Order Document 01250g.

SNM/SVC/DA:dje
Attachment

¢: Sonja Coley, Senior Project Manager, Construction

Dave Archer, Project Manager 111
Audit Response File, Office of Facilities & Construction
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DESIGN AND CONSTRUCTION BULLETIN

Issue Date: January 31, 2013

[] Best Practice Bulletin No. X Contract Bulletin No. 004 / 017 [ ] McGladrey Audit Finding No.

Purpose:

Establish a procedure to coordinate the issuance of the Notice to Proceed with the receipt of the Building
Permit. See also CB 017.

Issue:

Revised Document 00550 to incorporate a placeholder for the Building Permit Number and established
the procedure to prohibit issuance of a Notice to proceed without a Building Permit issued by the CBO.

Document 00550 issued to Project Managers and project Consultants. Currently posted on web site.

Procedure:

1. Include revised Document 00550 in all bidding documents
a. Responsible Parties
i. Project Manager

1. Ensure the project Consultant has complied at Phase IIl 50% and 100%
Construction Document submittals,

2. Provide complete, duplication-ready Construction Documents, including
Division 0 and 1 documents, to Design and Construction Contracts
Department when Permit Approval Memo is issued by the CBO.

3. Do not issue a Notice to Proceed without the appropriate, valid Building
Permit for the Work encompassed in the Notice to Proceed.

\\faccp3\contracts\training\procedures\contract bulletins\contracts bulletin binder\cb004\cb004.docx Page 1 of 1
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SECTION 1V
OFFICE OF THE GENERAL COUNSEL




MEMORANDUM

TO: Gerardo Usallan, Jr., Manager, Facility Audits, and
Mr. William J. Wright, Manager, Facility Audits

FROM: Thomas C. Cooney, Assistant General Counsel ﬁ

VIA: J. Paul Carland, II, General Counsel /B

DATE: September 27, 2013

SUBJECT: Requests for Legal Opinion — Hewett-Kier Claims
Cypress Elementary School - Project #1781 -24-0 1/P000346
Palmview Elementary School - Project #1131-23-01/P.000207

This is in response to memoranda from Messts. Usallan and Wright dated August 8, 2013
requesting legal opinions regarding Hewett-Kier’s contractual entitlement to extended general
conditions for both of the above referenced projects.

The issues, contracts and legal questions are substantially similar for both projects;
therefore, this memorandum synthesizes the requests into three basic questions as set forth
below. Please note that question number 1 below is a threshold legal question, the answer to
which determines the entitlement of Hewett-Kier to extended general conditions on both
projects. Once the conclusion of non-entitlement was reached, further analysis of dates, amounts
and facts became unnecessary.

Question 1:  “Is Hewett-Kier entitled to Extended General Conditions as [it has]
requested jon both prejects]?”

Answer: No. The Construction Manager, Hewett-Kier (hercinafter, the “CM” or
“Hewett-Kier™) is not contractually entitled to extended general conditions based primarily upon
its failure to strictly comply with the notice provisions contained in the contract between the
parties. Notwithstanding such preclusion however, The School Board of Broward County,
Florida (the “School Board”) is not prohibited from approving additional compensation to the
CM should it see fit to do so.

The School Board and the CM entered into valid and enforceable Agreements Between
Owner and Construction Manager approved at the Regular School Board Meetings of July 24,
2007 (Palmview) and November 14, 2007 (Cypress). The terms of the Contracts are clear and
unambiguous regarding claims for delay damages. Pursuant to Article 42.1, the CM agreed that
the Owner will not be liable for any claim that the CM fails to submit as a Request for Change
Order as provided in Article 42. Article 42 requires that:
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Gerardo Usallan, Jr. and
William J. Wright
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The Construction Manager must submit a Notice of Claim to Owner within 20
days of when the Construction Manager was or should have been aware of the
occurrence of the event giving rise to the claim; and

Within 10 days of submitting its Notice of Claim, the Construction Manager shall
submit to the Owner its Request for Change Order, which shall include a written
statement of all details of the claim,_including a description of the work affected;

The Construction Manager agrees that the Owner shall not be liable for any
claim that the Construction Manager fuils to_submit as a Request for Change
Order as provided in this Article.

(Emphasis added).

Based on the documentation provided for review by the Office of the Chief Auditor, the
CM failed to submit Notices of Claims to the School Board within 20 days of when it was aware
or should have been aware of the occurrence of events giving rise to the claims. Further, the CM
failed to submit its Requests for Change Orders within 10 days of submitting its Notices of
Claims.

It is not the function of the courts to rewrite a contract or interfere with the freedom of
contract or substitute their judgment for that of the parties thereto in order to relieve one of
the parties from the apparent hardship of an improvident bargain. Steiner v. Physicians
Protective Trust Fund, 388 S0.2d 1064 (Fla. 3rd DCA 1980); Beach Resort Hotel Corp., v.
Wieder, 79 So.2d 659 (Fla. 1955).

Whether a contract precludes recovery of claims for additional and unanticipated
expenses incurred in performing the work is a pure question of law, to be answered by the
examining language of the contract itself. Zaklama v. Mount Sinai Medical Center, 906 F.2d
650, 652 (11th Cir. 1990).

In Inland Dredging Company, LLC v. Panama City Port Authority, 2005 U.S. Dist.
Lexis 43647 Northern District of Florida 2005, a dredging coniractor encountered differing
site conditions while performing its scope of work. The contractor put the owner on notice of
the claim via written letter stating it was entitled to an adjustment pursuant to the contract.
The owner disagreed that the contractor was entitled to an adjustment. The contractor paid a
subcontractor an additional $300,000 to perform work regarding the differing site conditions.
At project end, the contractor brought suit against the owner alleging its entitlement to an
adjustment based on the differing site conditions. The court ruled in favor of the owner as the
contractor failed to provide written notice of the specifics of the claim [including dollar
amount] within 30 days of discovering the differing site conditions. The contractor did put
the owner on notice of the claim within 30 days but failed to specify the details and the
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amount of the claim as required by contract. The court held "the contractor's claims are time
barred for failure to comply with the contractual terms". The court also sites Marriot, supra,

In Tuttle/White Constructors, Inc. V. State Dept. of General Services, 371 S0.2d 1096
(Fla. 1t DCA 1979), the First District Court upheld a decision barring a contractor from
recovering on a delay claim that was not asserted within 20 days as required by contract,

Question 2: “Did the Construction Manager, Hewett-Kier, comply with the
General Conditions of the Contract Article 42, Notice of Claim: Waiver of Remedies; No
Damages for Delay Clause?”

Answer: No. As stated above and based on the documentation provided for review
by the Office of the Chief Auditor, the CM failed to provide notice of its claims as required by
Article 42 of the CM Agreement. '

Question 3: “Did the Construction Manager, Hewett-Kier waive his right to request
additional time and the associated compensation [by executing Construction Change
Directives] ...?”

Answer: Yes. The documentation provided for review by the Office of the Chief
Auditor did not indicate the existence of any unforeseen conditions which arose after the CM’s
execution of Construction Change Directives (“CCD”); therefore, the CM waived its right to
request additional time and compensation for work associated with such CCDs. This conclusion
is supported by the statement contained underneath the CM’s signature block which states
"Signature by the Contractor indicates the Contractor's Agreement with the Proposed
Adjustments in Contract Sum and Contract Time as set forth in this Construction Change
Directive." Further, Item #2 under the Proposed Adjustments section of each CCD indicates that
the Contract Time is to Remain Unchanged.

If any of the foregoing information upon which this opinion is based is incorrect, please
notify this Office as changes in such information may require this Office to draw different

conclusions.

TCC:tee
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SECTION V
APPENDIX




Abbreviations

= CCD
= CCO
« CM

= CO

= CSI

* F&CM
= GMP
= NTP

= OCA
= OFC

= OR

= PM

* SBBC
= ZMA

Construction Change Directive

Construction Change Order

Construction Manager

Change Order

Consultant’s Supplemental Information

Facilities and Construction Management Division
Guaranteed Maximum Price

Notice To Proceed

Office of the Chief Auditor

Office of Facilities & Construction (formerly F&CM see above)
Owner’s Request

Project Manager

School Board of Broward County

Zelch & McMahon Architects
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