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Ladies and Gentlemen:

This Current Status Update of the Review of the Cypress Elementary School Project No.
1781-24-01/P000346 New Food Service Building, Renovations and Site Improvements
issued in June 2012, was performed in accordance with the 2013-2014 Audit Plan. The
report consisted of a review of the Current Status responses from management and analysis
of the supporting documentation associated with their reported actions to date. The
objective of this audit was to review Current Status responses from the Office of Facilities
& Construction (OF&C) formerly known as Facilities & Construction Management
(F&CM) Division and report the results and actions to the Audit Committee and the School
Board; review and analyze actions taken to address the findings and recommendations in
the original audit report and document the rationale for noted actions; determine whether or
not OF&C followed the recommendations to deny the Construction Manager, Hewett-Kier
any payment for delay claims and allow the Construction Manager non-compensable days
to complete the project; review and report on procedural internal control weaknesses
identified in the original audit report; document organizational or procedural changes
associated with the previously identified items; and to report recommendations to the
administration, if needed.

Our Current Status of the Review of the Cypress Elementary School Project 1781-24-
01/P000346 New Food Service Building, Renovations and Site Improvements contains
updates from the OF&C on our recommendations from the original audit. Of the original
three (3) findings, it is the opinion of the Office of the Chief Auditor (OCA) that one
finding is open (#1), Finding #2 is incomplete, and Finding #3 is implemented, but not in
use.

“Educating Today's Students For Tomorrow’s World”

Broward County Public Schools Is An Equal Opportunity/Equal Access Employer



In Finding #1 in the original Audit Report, OCA recommended that OF&C should deny
the Construction Manager, Hewett-Kier any payment for delay claims (compensation
for Extended General Conditions). In this Current Status, we documented that OF&C
has prepared a proposed Construction Change Order-Item # 21 which is intended to
seek School Board approval to pay the Construction Manager, Hewett-Kier
$253,501.00 as compensation for 247 days of Extended General Conditions. OCA
disagrees with this payment for reasons documented in the original Audit Report and
the Current Status Matrix. As OF&C is intent on paying the Construction Manager and
OCA maintains that no payment for delay claims should be made, it was the opinion of
OCA that the resolution and disposition of this issue needed to be made by the Office of
the General Counsel.

Subsequent to the completion of this Current Status Report, the Office of the General
Counsel was requested to provide a legal opinion regarding the Construction Manager’s
delay claims and associated compensation. On September 27, 2013 the OCA received
the Office of the General Counsel’s Legal Opinion Memorandum (see pages 35-37) that
affirmed the OCA’s recommendation to deny the Construction Manager’s delay claims
and associated compensation. In consideration of the Office of the General Counsel’s
Legal Opinion Memorandum, OCA recommends the Office of the General Counsel
consider pursuing Liquidated Damages due to the Construction Manager’s failure to
complete the project within the time set forth in the contract documents.

This report will be presented to the Audit Committee at its October 10, 2013 meeting
and will be presented to the School Board at its November 5, 2013 meeting.

Sincerely,

[ S
it Rectl
Patrick Reilly, CPA

Chief Auditor
Office of the Chief Auditor
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EXECUTIVE SUMMARY

Scope and Methodology

This Current Status Update of the Review of the Cypress Elementary School Project No. 1781-
24-01/P000346 New Food Service Building, Renovations and Site Improvements issued in June
2012, was performed in accordance with the 2013-2014 Audit Plan. The report consisted of a
review of the Current Status responses from management and analysis of the supporting
documentation associated with their reported actions to date. The objective of this audit was to:

= Review Current Status responses from the Office of Facilities & Construction (OF&C)
formerly known as Facilities & Construction Management (F&CM) Division and report
the results and actions to the Audit Committee and the School Board:

» Review and analyze actions taken to address the findings and recommendations in the
original audit report and document the rationale for noted actions;

»  Determine whether or not OF&C followed the recommendations to deny the
Construction Manager, Hewett-Kier any payment for delay claims and allow the
Construction Manager non-compensable days to complete the project;

* Review and report on procedural internal control weaknesses identified in the original
audit report;

= Document organizational or procedural changes associated with the previously identified
items;

» Report recommendations to the administration, if needed.

Our audit was conducted in accordance with generally accepted auditing standards and
Government Auditing Standards issued by the Comptroller General of the United States. The
aforementioned standards require that we plan and perform the audit to ensure a reasonable basis
for our judgments and conclusions regarding the function under audit. An audit includes
assessments of applicable controls and compliance with the requirements of laws, rules and
regulations when necessary to satisfy the audit objectives. We believe that the evidence obtained
provides a reasonable basis for our findings and conclusions based on our audit objectives.

It is our responsibility to perform the review under generally accepted auditing standards and
Government Auditing Standards, as well as provide recommendations to improve operations,
strengthen internal controls and ensure compliance with the requirements of laws, rules and
regulations in matters selected for review. It is the administration’s responsibility to implement
recommendations, to maintain an internal control environment conducive to the safeguarding of
District assets and to preserve the District’s resources, and to comply with applicable laws,
regulations and School Board policies.

The procedures used to satisfy our objectives in this audit included the following:

= Request and review Current Status Update responses from management;

= Review correspondence and contract documents used to administer the contracts
associated with construction projects noted in the original report;

= Review and analyze the OF&C rationale relating to payment or nonpayment to the
Construction Manager for delay claim submitted by the Construction Manager

=  Review and analyze newly implemented process established to prevent issuance of
Notice To Proceed (NTP) when it is known that permitted plans are going to be revised

» Review and analyze procedures for processing Construction Change Directives (CCDs)
to determine if CCDs are processed in a timely manner



= Review language in executed construction agreements and compare to any documented
follow up actions on the part of OF&C for all construction related projects noted in the
original audit report;

= Interview staff, correspond electronically to request specific documentation required to
verify actions and document rationale for the same;

= Review project file documents, plans and specifications, email correspondence, meeting
minutes and construction contract agreements;

= Perform other auditing procedures as deemed necessary.

Opinion and Summary of Results

Our Current Status of the Review of the Cypress Elementary School Project 1781-24-
01/P000346 New Food Service Building, Renovations and Site Improvements contains updates
from the OF&C on our recommendations from the original audit. Of the original three (3)
findings, it is the opinion of the Office of the Chief Auditor (OCA) that one finding is open (#1),
Finding #2 is incomplete, and Finding #3 is implemented, but not in use.

In Finding #1 in the original Audit Report, OCA recommended that OF&C should deny the
Construction Manager, Hewett-Kier any payment for delay claims (compensation for Extended
General Conditions). In this Current Status, we documented that OF&C has prepared a proposed
Construction Change Order-Item # 21 which is intended to seek School Board approval to pay
the Construction Manager, Hewett-Kier $253,501.00 as compensation for 247 days of Extended
General Conditions. OCA disagrees with this payment for reasons documented in the original
Audit Report and the Current Status Matrix. As OF&C is intent on paying the Construction
Manager and OCA maintains that no payment for delay claims should be made, it was the
opinion of OCA that the resolution and disposition of this issue needed to be made by the Office
of the General Counsel.

Subsequent to the completion of this Current Status Report, the Office of the General Counsel
was requested to provide a legal opinion regarding the Construction Manager’s delay claims and
associated compensation. On September 27, 2013 the OCA received the Office of the General
Counsel’s Legal Opinion Memorandum (see pages 35-37) that affirmed the OCA’s
recommendation to deny the Construction Manager’s delay claims and associated compensation.
In consideration of the Office of the General Counsel’s Legal Opinion Memorandum, OCA
recommends the Office of the General Counsel consider pursuing Liquidated Damages due to
the Construction Manager’s failure to complete the project within the time set forth in the
contract documents.

We would like to thank the OF&C and all District personnel who aided in the completion of this
report.

Submitted by:

Ttncch Reclly
Patrick Reilly, CPA ’
Chief Auditor
Office of the Chief Auditor
Audit performed by:
Robert Goode
Gerardo Usallan

Joe Wright



SECTION I
CURRENT STATUS MATRIX
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SECTION II
EXHIBITS




EXHIBIT A

The School Board of Broward County, Fiorida

Facilities and Construction Management Division
1643 North Harrison Parkway
‘Sunrise, FL 33323 {754) 321-1500

Document 01250g (00 63 63)-Construction Change Order-ltem # 21

Facllity Name: _ Cypress Elementary School Date: July 18, 2013
Project Name: New Multipurpose Building Remodeling & Praject #

Slte improvements 1781-24-01/P.000346
Project Description: General Construction .
Contractor:  Hewett Kier Construction, Inc. Reference Lelter Dated: Hewatt-Kier Construction, Inc. July 18, 2018
Description of Change:

Hewett-Kier Construction Co., Inc., is to be compensated for extended General Conditions as a result of
Project delays attributed to unioreseen conditions and Owner Delays.

The Construction Manager provided a discounted adjustment to the per diem rate to $1,026.32 per day in lieu
of the contractual obligation of $1,250.00.

The discounted compensation for extended General Conditions fotals $263,501.00 for 247 days of delay in

lieu of $308,750.00, which provides a savings of $56,249.00 to the Owner.

SBBC Finanoial Roview;

Reason For Change:
In accordance with the Construction Manager at Risk Agreement,

“ARTICLE 25.1(3) CONSTRUCTION MANAGER'S FEES The Construction Manager shall be paid an
additional fee should the duration of the consiruction stipulated herein for Final Completion extend beyond the
a,oproved firal comp/et;on date 18 monthis after the Notice-To-Proceed, due to no fault of the Consirucx‘fon

Manager...
Summary:
Total of Added Costs: Add:  $253,501.00

Deduct;

247 Days

The Contract Time Increased by:

THIS CHANGE ORDER ITEM IS INCLUSIVE OF ALL COSTS ASSOCIATED WITH THIS WORK. NO ADDITIONAL COWPENSATION FOR
EXTENDED TIME SHALL BE DUE AS A RESULT OF THIS CHANGE IN THE SCOPE OF WORK.

Recommended Accepted Heviewed and Concurred

Project Consultant’s Signature  Date Contractor's Signature Date ) Facilities Project Manager Date
Robert MolMahon Jim Hewett Dave A, Archer

Project Consullant's Typed Name Contractor's Typed Name . Facilities Frojeot Manager's Typed Nams
Zolch & McMahon, Architects Hewelt-Kisr Construction Co., Inc. Facliitles & Construction Mansgoment
Project Consultant’s Firmy Name " Conltaclor's Firm Nams The Schoot Board of Broward County, FL.

This Information to ba completed by Schoo! Board of Broward County Staff
Change Order Categories
[ 10wner's Reques! pdUnloreseen L Consultant Error L] Gonsultant Omission

Sub Categories
[_IRegulatory Compllance [} SarelylEmergenoy

The School Board of Broward County, Fiorida Dotument 01250g (0D 63 63)
Cyprass Etamentary School Fhassed Rep!acemem 1761-24-01/P000346 Constraction Change Order
Zelch & McMahon, Archltects August 20, 20,2010

; Page k|

8BBC Deslgn & Materlal Standards, January 01, 2008 Edition, rev. 02-01-08 RW, 06-01-08 RW, 05-01-09 RW)
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EXHIBIT A

Hewett-Kier Construction, Inc.

General Contractors = Construction Managers » Design Builders

Ph (954)946-4224

3481 NW 14% Ave.
Pompane Beach, BL 33064 Fax: (954)946-2447
July 18, 2013 Letter No.-00011

The School Board of Broward County, Fax No:754-321-1680

1643 North Hardison Patkway
Suntise, FI. 33323

Subject: Palmview & Cypress Elementary School
Project No. 1131-23-01 / 1781-24-01

Mr. Archer,

As you are aware, Hewett-Kier Construction Inc. has been forced to bear the costs and burden of
extended general conditions costs on Palmview Rlementary and Cypress Elementary projects for
several years now. Every construction professional that has reviewed these projects has agreed
that Hewett-Kier is entitled to additional fees due to the extension of final completion dates due
to no fault of Hewett-Kier. This includes, the SBBC’s construchion department, the project
architects and every consultant hired by the SBBC. The contracts are unambiguous as to the
compensation due to Hewett-Kier under these circumstances ~ $1,250.00 per day.

In November 2011 we met with SBBC personnel and agreed in principle on a compromise both
as far as the number of days we were seeking and the “per diem”. We agreed on 283
compensable days for Palmview and 221 compensable days for Cypress. In the spirit of
cooperation, we agteed to $900/day for the per diem, This agreement, of course, never made it
to the Board and Hewett-Kier was forced to continue to incur the costs of extended contract
performance through no fault of its own. As a result, we withdrew our compromise per diexn of

$900.00.

Past forward to June 201 3 and we once again met with SBBC personnel in good faith to resolve
our claims for extended general conditions. Please note that additional delays beyond the control
of Hewett-Kier ocourred between our November 2011 meeting and oiir June 2013 meeting. In
June 2013 we agreed in principle to accept 247 days on our claim on Cypress of 329 days and to
accept 285 days on Palmview on our claim of 471 days. As a courtesy, we also agreed to reduce
our per diem from the contractually mandeted $1,250.00 to $1,100.00. This reduced the amount

16



;o ~ EXHIBITA

to be paid to Hewett-Kier to $271,700.00 on Cypress and $313,500.00 on Palmview. We were
prepared to put these two projects behind us on these terms.

The SBBC subsequently requested a conference call 10 request Heweti-Kier to consider further
discounting its olaims. Thet call was sttended by you, Denis Herrmann, Shelley Meloni g3 well
as other SBBC personnel. We have considered your request and based on our longstanding
relationship with the School Board of Broward County and our respect for the above individuals,
we are making a onstime offer to further reduce our claims as follows, We will accopt
$298,495.00 on Palmview and $253,501.00 on Cypress. Should this not be accepted and
approved, we will proceed to enforce our contractual rights.

17



EXHIBIT A

CYPRRSS HLEMENTARY SCHOOL
KIYOHEN / CARETERIA
SHBG Project ¥ P.ODDI4B (tk.e, 1761-24.01)
June 19,2013
TIME
CONTRAGT ACTUAL
# DEGORIFTION DATES/NO, OF DAYS | DATES /NO. OF DAVS DELTA : COMMENTS
: Fabviary 16,2010 FaUny 18,2010
DAYS T0 SUBET ANTIAL COMPLETION 510 510 -
TE OF SUDSTANTIAL GOMFLEFION July 11,2011 Auguat 26, egtzi
FINAL ETION @0 o &
. Ssptamber 9, €011 Qatoder 24, 20! ?
TOTAL DAVS (67 davel. - °% 9 ) it
alg5! 7 38 At IDELTA IS VAN DAYS OF DREBY )
" 0 1 (1 ;
7]
628 : -
- TOTAL CONGIBTANT WITH DELTA
TOTALDAVS an ABOVE :
X0 ] B
NTP Febriary 18, 2010
DAY PER GONTRAGT i)
UBABLE DELAYDAYE 920
REVIBED CONYRACT OONPLETION Al 9,2018
AL FINAL COMPLETION. Goiohsr 24, 2012
TOTA L"ﬁl’sg"ﬂslﬁ ORLOG 6
BAYS ’ 35 TOTAL
DAYS OF LD'S FROM REVISED . HOAYS OF DELAY FROM NTP TO
SUBBTANTIAL COMPLETION DATE TO . AGTUAL SUBBTANTIALY -
ACTUAL COMPLETION DATE 77 $1,000.00 $77,000.00 J(EXCUBABLE DAYS)
DAYS OF LD FROM SUBSTANTIAL TO :
FINAL 5 $600.00 9.000,00
TOTAL DAYS OF LD'S . 62 SR
FOTRIAL ST ARG REVRW | CHEREGUEST BELTA COMpERTE ]
FA%G; OELAY : ] 50 sl 8
ADDITIONAL £EE & QENERAL CONDITIONS] $4,26000 1,260.00 o IPER OONTRAOT
L ADBITIONAL FEE i K SRS - [ T 513,760.00 FI02 500,00 ‘
DEDUOT LO'S {ses aove) i ] - ICALCULATED ABOVE
TOTAL BXT OF YIME AMOUNT $881,260.00 51878000 $162,800.00
AYS OF DELAY £70)
DAVE DF LDB o
TOTAL DAYS i
ADDITIONAL FEE & GENERAL CONDITIONS 1,280.00¢ PER GONTRAGT
TOTAL ADDIVIONAL FEF, gt ENGIX
Page 1011
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EXHIBIT B

DESIGN AND CONSTRUCTION BULLETIN

Issue Date: January 31, 2013 ' i ,

"] Best Practice Bulletin N;'). D4 Contract Bulletin No. 004 / 017 [T McGladrey Audit Finding No.
_— . :
Purpose:

Establish a procedure to coordinate the issuance of the Notice to Proceed with the receipt of the Building
Permit. See also CB 017. ’ :
: “
=

Issue: - /

Revised Document 00550 to incorporate a placeholder for the Building Permit Number and established
the procedure to prohibit issuance of a Notice to proceed without a Building Permit issued by the CBO.

Document 00550 issued to Project Managers and project Consultants. Currently posted on web site,

Procedure; /

1. Include revised Document 00550 in all bidding documents
a. Responsible Parties :

i. Project Manager ,
1. Ensure the project Consultant has complied at Phase 11l 50% and 100%

Construction Document submittals.

2. Provide complete, duplication-ready Construction Documents, including
Division 0 and 1 documents, to Design and Construction Contracts
Department when Permit Approval Mémo is issued by the CBO.

3. Do not issue a Notice to Proceed without the appropriate, valid Building
Permit for the Work encompassed in the Notice to Proceed.

\\faccp3\contracts\training\ procedures\contract bulletins\contracts bulletin binder\cb004\cb004.docx Page 1 of }
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http://www.broward.k12.fl.us/constructioncontracts/Bulletins-Backup121 01... 7/18/2013

Contract Bulletins /

NAME OF BULLETIN

Alphabetica! Index of Proﬁedures and Bulleting
Prequaiiﬂcaﬁon Documents 00008, 00101, 00200, 00462, 00920
Prequalification Documents 90008, G0104, 00200, 00462, (0920
Drug Free Workplace Certification Document 00457

NOA and NTP Documents 00510, 0550

Payment and Performance Bonds Documients 80600, 60610
Indernification Clause - FEDs and PSAs

Document 00520

Documents 00550, 00600, 00610

Docurmant 80510

Documents 00101, 00510, 00550

Front-Ends

Office Provedures

Qpen End Consuliants

Purchasing Department Change Orders

M at Risk Agreement ~ Overhead/Profit

Cht at Risk Agry - GMP A
Authorization to 8id

Bidding Documents

Notice Form Lelters - Nor;‘Peﬂormance, Termination § Surety
PSA Ammendments »

Procurement Projects Over $500,000

CPQRC "ALL CALL”

Bi Docuroent Checkiist/List of Submittal Log

Bid, CRC, CPQRC, School Board Meeting Calendars
PrAS

Bld Schedule Form

Direct Purchase - Mechanica! Equipment Supplier
€M at Risk - CUDs & C/O - Legs) Opinion

Open End Consultant Utiization

Bid Addendum

public Contract Documentation-Bid Schedule
and Pre-Qualified Contractors

pidding Dotuments-M/WBE Goals, Lbs, Time of Completion,
P11 Names, Project Names, stc

Secarity - 1D Badges and Finger Printing
procurement from Unlt Cost Term Conlracts
Project Consultant Errors and Omisstons

Schedule of Values ~ Initiation of Purchase Order

20
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EXHIBIT D

DESIGN AND CONSTRUCTION BULLETIN

Pssue Date: January 31, 2013 |

1 Best Practice Bulletin No. B Contract Bulletin No, 004 7 017 | [] McGladrey Audit Finding No.

Purpose:
Establish a procedure to coordinate the issunance of the Notice to Proceed with the receipt of the Building
Permit. See also CB 004.

Issue:

Revised Document 00550 to incorporate a placeholder for the Building Permit Number and established
the procedure to prohibit issuance of a Notice to proceed without a Building Permit issued by the CBO,

Document 00550 issued to Project Managers and project Consultants. Currently posted on web site.

Procedure: /

1. Include revised Document 00550 in all bidding documents
a. Responsible Parties
i. Project Manager . ‘
- 1. Ensure the project Consultant has complied at Phase Il 50% and 100%
Construction Document submittals.
2. Provide complete, duplication-ready Construction Documents, including
Division 0 and 1 documents, to Design and Construction Contracts
Department when Permit Approval Memo is issued by the CBO.
3. Do not issue a Notice to Proceed without the appropriate, valid Building
_ Permit for the Work encompassed in the Notice to Proceed.

\\facep3\contracts\training\ procedures\contract bulleting\contracts bulietin binder\cb017\cb017.doox Page 1 of 1
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The School Board of Broward County, lEXHIBlT E
Facilities and Construction Management Division
Sawgrass Technology Park,
1643 North Harrison Parkway, Bldg H
Sunrise, Fl 33323
(754) 321-1500

Document 00550: Notice to Proceed (Permitting)

Date:

To:

Company Name
& Address:

Pick Up:

This document constitutes your Notice to Proceed with the following Contract:

Project No.
Facility
Name:
Project Title:

You are hereby notified that the Contract Times for Permitting as stated for this Contract will
commence on the following date:

You are instructed to start performing the obligations of the Contract on that date, with:
[[] A required performance period of ___consecutive calendar days.
[[] As otherwise delineated in the Agreement Form to which you were signatory.

Please review the applicable sections of the Project Manual including Documents 00200 and
001330 for further information regarding the permitting process. .

Additional Instructions relative to this Notice to proceed follow below:

Item Instruction
1.  Per Division 01, Section 01330, this NTP pertains to permitting only.
2.  Agreement Form and Bonds will be issued under separate cover.

If you have any questions concerning this Notice to Proceed, please contact, Project Manager
11, at (754) 321-.

Sincerely,

Thomas Lindner, Deputy Superintendent
Facilities and Construction Management Division

TEL/SNM/DH/PK/dlm

Document 00580

The School Board of Broward County, Florida
Page 1

Notice to Proceed - Permitting
October 1, 1996 (R10:04-01-2011-IRS) (R11-7-01-11 PK

23



The School Board of Broward County, SN IBIT E
Facilities and Construction Management Division
Sawgrass Technology Park,
1643 North Harrison Parkway, Bldg H
j : Sunrise, F1 33323
(754) 321-1500

Document 00550: Notice to Proceed (Permitting)

Attachmentsr
Document 00520 Agreement Form

Document 00600 Performance Bond
Document 00810 Payment Bond
Risk Management Approval and Certificate of Insurance

NN

Copie
, Principal, School

The Honorable, _________, Mdyor (With Municipal Letter)

Thomas Lindner, Deputy Superintendent (With Copy of Payment Bond)

Christopher Akagbosu, Executive Director, Facility Manageinent, Planning and Site Acquisition
Shelley Meloni, Executive Director, Facilities Design & Construction

Robert Hamberger, Chief Building Offictal

Alice Shapiro, Senior Architect, Design Sexvices

Denis Herrmann, Director, Design and Construction Contracts

Sonja Coley, Senior Project Manager

- Project Manager Il (With Copy of Attachmerts)

Pam Norwood, Capital Payments Review Supervisor

Omar Shim, Director, Capital Planning

Project Consultant (With Copy of Attachments)

Bill Harris, Director, Supply Management & Logistics (With Copy of IRS Form W-0 Only)
Project File (With Original Attachments)

Contract Set {(With Original Attachments)

Files

O#

DDDDDDULJUUUUULJUU

The School Board of Broward County, Florida Document 00550
Page 2

Notice to Proceed - Permitting
October 1, 1996 ((R10:04-01-2011-IRS) (R11-7-01-11 PK} (R12-10-18-11 PK)
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EXHIBIT E

Document 00650
Page 3

The School Board of Broward County, Florida
Notice to Proceed - Permitting
October 1, 19986 ((R10:04-01-2011-IRS) (R11-7-01-11 PK}L(R12-10-18-1) PK)
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EXHIBIT F

ouc

Bulletins”

Home Documents & Forms - plviston 1 Docs{Deslgn Services

Prequalification Process Bldding & FAQ's Pivision 6 Documents Project Mgt/ Customes Support

Division 00 Procurement And Contracting Requirements
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Printed by: Joe Wright

Monday&ugust% J 13 602 B9 A

Title: Re: Request for re-assignment of employee : CAB Page 2 of :
THE SCHOOL BOARD OF BROWARD COUNTY, FLORIDA
B0 FOUTHEAST THIR AVENIFE, FORT LAUDERDALE, FL 5330 + Telephens TSI-311I304 + Pax: THINITS
S|BAN T. ROCKELMAN, DIRECTOR SCHODL BOARD
&imtrcqgﬁu S’I‘APMGDE? ARTMNENY B LAUREREHIEVENGN
" BaaShay PEATRITIA BDOD
’ PEENBARTLEMAN
ARBY 3 FREETOLA

e

DA T RORY

Ackgom ledument of Suiplus Placement Ry o
' i
June £, 2013 -
PNE20ITS iprsbsiadend & 20
Tt Hodes

P.o. Box 771805
Loral Springs, Florida 33077

Dyzas Tohn Hodge:

Thank you for vowr patience during this proeess. Listed below is wour assigned lecation for the 2013-2014
echunl vear, Please epniact the priozipal 1o distuas vour spesific assignmant. Varancies ars deferrined based
on the sthools projected budpets, We make avery stbampt to assign feachery to their preferved locations;
heswever, this is oot abways posible. 3 vour cuerent lu»,,amm raceivas a vagascy, you will be contacted about

retpming to the location,

Waw are axpected to teporl to wour assigned loration on August 12, 2033, Failpee to report vl remll dn your
narme being tecommendsd to the Board for teomination, You are slieiflz to seek your own transfer. Complets
thenn-line Transfor Reguest Form, if vou hase not zlready sompleted ane. ¥ wour amployment status changes,

erntact wour gew pringipal,

T acinowledss raceipl of vour assipranent, plaase sign, dabs, and retuen a sopy of this letter tn Instosciicnal
Staffing wia fax ot T34-321-2716. Your conuntbment to Brmzzr& County $chools is appraciated, W widh you

the best of luek in woue new assipanent.

Bancaesly, Srhogl Infuruation ]
. School . School 2>
hirs, Ann B, Antersan-Fowaleki
Bright Horizons Schopl
et W 754 T54-3206400

Susan T, Rmk-alrmn, Divectne 388 X E 1 Temm, Prvgans
Instructional Staffing Beach

*FinSmation is Hsted uadsr *Schood 2 wou heve bannassigned to 3 180%
STR s position shared bahvagn tve ssheals

Joe Wright on Thursday, August 01, 2013 at 4:54 PM -0400 wirote:
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The School Board of Broward County%nglT H
ivision -

Facilities and Construction Manageme
_ 1700 SW 14th Court
‘Fort Lauderdale, FL. 33312 {754) 321-1500

'Document 00550: Notice to Proceed (GMP)

Date:; February 16, 2010 _ '
To: James R. Hewett, President Building Permit No.:

_ 178108PR637PRP
Company Name Hewett-Kier Construction, Inc. Fax and Pick-up:
& Address; 3451 NW 14t Avenue 954-946-2447

Pompano Beach, FL. 33064

This document constitutes your Notice to Proceed with the following Contract:

Project No: P. 000346 (f.k.a. 1781-24-01)
Project Title: Kitchen/Cafeteria
Facility Name: Cypress Elementary School

You are authorized to commence the following phase(s) of your Construction Management
Contract:

[] Design
[[] Bidding and Award

Construction

You are hereby notified that the Contract Times as stated for this Contract will commence on
the following date: ‘ ,

February 16, 2010

You are instructed to start performing the obligations of the Contract on that date, with:

P< A required performance period of 60 consecutive calendar days.

A required Substantial Completion Date of July 11, 2011.

[] As otherwise delineated in the Agreement Form to which you were a signatory.
A Pre-Construction Conference is scheduled for:
Time: 10:00 AM
Date: Monday, February 22, 2010
Place: Cypress Elementary School
851 SW Third Avenue
Pompano Beach, FI. 33060

Please review the applicable sections of the Project Manual for further information regarding
attendance and the agenda for the Pre-Construction Conference.

Additional Instructions relative to this Notice to Proceed follow below:
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The School Board of Broward County, Eogms
Facilities and Construction Management IT H
1700 SW 14th Court
Fort Lauderdale, FL. 33312 (754) 321-,1500

Document 00550 Notice to Proceed (GMP)

Item Instruction
1.

Your surety is being advised of this Notice to Proceed by copy of this document and its
attachments. '

If you have any questions concerning this Notice to Proceed, please contact Hilda Jimenez at
754-321-1649.

Sincerely, .

Thomas E. Lindner, Acting Deputy Superintendent
Facilities and Construction Management Division

TEL/ ?&dm

Attachments:

Form of Addendum to the Agreement

Document 00600 Performance Bond

Document 00610 Payment Bond

Document 00455 Background Screening

W-9: Request for Taxpayer ldentification Number and Certification
Risk Management Approval Leiter

Building Permit

L0

@
b4

Copie

Paulette Samax, Pnncxpal

Thomas E. Lindner., Acting Deputy Super intendent

Thomas J. Coates, Executive Director, Facility Management, Planning and Site Acquisition

Derrick Ragland, Executive Director, Project Management

Robert Hamberger, Chief Building Official

Claudia Munroe, Executive Director, Design Services

Denis Herrmann, Director, Design and Construction Contracts

Jack Cooper, Senior Project Manager

Hilda Jimenez, Project Manager

Pam Norwood, Capital Payments Review Supervisor

Jim Kale, Coordinator, Capital Flanning

Zelch & McMahon Architects, Project Consuliant

Nielson, Alter & Associates, Surety Agent

Robert Waremburg, Director, Supply Management & Logistics (With Copy of IRS Form W-9 Only]
" Project File

Contract Set

Files

NENEEEN RN NN ;uu
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SECTION II1
FULL TEXT OF ADMINISTRATIVE RESPONSES




- THE SCHOOL BOARD OF BROWARD COUNTY, FLORIDA
OFFICE OF FACILITIES & CONSTRUCTION

SHELLEY N. MELONI, R.A., NCARB, LEED® AP
TASK ASSIGNED CHIEF FACILITIES & CONSTRUCTION OFFICER

Telephone: (754) 321-1610 Facsimile: (754) 321-1680
July 17, 2013
TO: Patrick O. Reilly, Chief Auditor

Office of the Chief Auditor

FROM: Shelley N. Meloni, R.A., NCARB, LEED® AP
Task Assigned Chief Facilities & Construction Officer

SUBJECT: MANAGEMENT RESPONSE TO
OFFICE OF THE CHIEF AUDITOR, APRIL 2012,
REVIEW OF THE CYPRESS ELEMENTARY SCHOOL
NEW FOOD SERVICE BUILDING, RENOVATIONS AND
SITE IMPROVEMENTS PROJECT

Finding # 1:
The Construction Manager, the Project Consultant, as well as Facilities & Construction Management staff did not
adequately manage the Cypress Elementary School New Food Service Building, Renovations and Site

Improvements Project.
Management Response - Office of Facilities & Construction (OF&C)

Status: » :
OF &C met with Hewett Kier, Construction Inc. to discuss mitigating the financial impact of Extended General
Conditions as a result of delays to the project duration.

Hewett Kier, Construction, Inc. agreed to swap delay days attributed to the Construction Manager in exchange for
excusable delays attributed to unforeseen conditions and Owner delays.

In addition, the Construction Manager discounted the daily rate for extended General Conditions from $1,250/day
to a rate of $1,100 per day.

As per the Construction Management Agreement, Non Compensable time applies exclusively to all subcontractors,
i.e., NO DAMAGES FOR DELAYS, see ARTICLE 24.14 of the Agreement,

In regards to the Construction Manager, the remedy for Delays for the duration of the contract period would be
either:

*  Extended General Conditions (See ARTICLE 7.1.04) for excusable delays
e  Liguidated Damages for delays attributed to the Construction Manager. (See ARTICLE 5 LIQUIDATED
DAMAGES)

The Audit Report did not reference contract language which would lead to a conclusion that the Construction
Manager is only entitled to Non-Compensable Delays.
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Page 2 :

RESPONSE TO OFFICE OF THE CHIEF AUDITOR, APRIL 2012, REVIEW OF THE CYPRESS ELEMENTARY SCHOOL NEW FOOD SERVICE
BUILDING, RENOVATIONS AND SITE IMPROVEMENTS PROJECT

July 16, 2013

Finding # 2;
Facilities & Construction Management issued a Notice to Proceed (NTP) to the Construction Manager (CM),
Hewett-Kier Construction, Inc., with knowledge that the permitted plans were going to be redesigned.

Management Response - Office of Facilities & Constraction (OF&C)
Status:

OF&C implemented procedures to ensure that a Notice-to-Proceed (NTP) will be verified for completeness prior to
being issued to the Contractor. See attached Contract Bulletin No. 004/017 issued January 31, 2013,

Finding # 3:
Facilities & Construction Management did not promptly issue Construction Change Directives (CCD) to the
Construction Manager (CM), Hewett-Kier Construction, Inc.

Management Response - Office of Facilities & Construction (OF&C)

Status:
Recommendation as to OCA’s Audit, Finding # 3 has been implemented,

OF &C will continue to adhere 1o the contractual procedures for issuing and expediting Change Ovrders and
Construction Change Directives.

SNM/SVC/DA:dje
Attachment

c: Sonja Coley, Senior Project Manager, Construction

Dave Archer, Project Manager III
Audit Response File, Office of Facilities & Construction
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DESIGN AND CONSTRUCTION BULLETIN

Issue Date: January 31, 2013

['] Best Practice Bulletin No. PJ Contract Bulletin No. 004 / 017 {1 McGladrey Audit Finding No.

Purpose:

Establish a procedure to coordinate the issuance of the Notice to Proceed with the receipt of the Building
Permit. See also CB 017.

Issue:

Revised Document 00550 to incorporate a placeholder for the Building Permit Number and established
the procedure to prohibit issuance of a Notice to proceed without a Building Permit issued by the CBO.

Document 00550 issued to Project Managers and project Consultants, Currently posted on web site.

Procedure;

1. Include revised Document 00550 in all bidding documents
a. Responsible Parties
i. Project Manager

1. Ensure the project Consultant has complied at Phase III 50% and 100%
Construction Document submittals.

2. Provide complete, duplication-ready Construction Documents, including
Division 0 and 1 documents, to Design and Construction Contracts
Department when Permit Approval Memo is issued by the CBO,

3. Do not issue a Notice to Proceed without the appropriate, valid Building
Permit for the Work encompassed in the Notice to Proceed.

\\facep3\contracts\training\procedures\contract bulletins\contracts builetin binder\cb004\cb004.docx Page 1 of 1
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SECTION IV
OFFICE OF THE GENERAL COUNSEL




MEMORANDUM

TO: Gerardo Usallan, Jr., Manager, Facility Audits, and
Mr, William J. Wright, Manager, Facility Audits

FROM: Thomas C. Cooney, Assistant General Counsel %

VIA: J. Paul Carland, 1, General Counsel

DATE: September 27, 2013

SUBJECT: Requests for Legal Opinion — Hewett-Kier Claims
Cypress Elementary School - Project #1781 -24-0 1/P000346
Palmview Elementary School - Project #1131-23-01/P.000207

This is in response to memoranda from Messrs. Usallan and Wright dated August 8, 2013
requesting legal opinions regarding Hewett-Kier’s contractual entitlement to extended general
conditions for both of the above referenced projects.

The issues, contracts and legal questions are substantially similar for both projects;
therefore, this memorandum synthesizes the requests into three basic questions as set forth
below. Please note that question number 1 below is a threshold legal question, the answer to
which determines the entitlement of Hewett-Kier to extended general conditions on both
projects. Once the conclusion of non-entitlement was reached, further analysis of dates, amounts
and facts became unnecessary. ‘

Question 1:  “Is Hewett-Kier entitled to Extended General Conditions as [it has]
requested jon both projects]?”

Answer: No. The Construction Manager, Hewett-Kier (hercinafier, the *CM” or
“Hewett-Kier”) is not contractually entitled to extended general conditions based primarily upon
its failure to strictly comply with the notice provisions contained in the contract between the
parties. Notwithstanding such preclusion however, The School Board of Broward County,
Florida (the “School Board™) is not prohibited from approving additional compensation to the
CM should it see fit to do so.

The School Board and the CM entered into valid and enforceable Agreements Between
Owner and Construction Manager approved at the Regular School Board Meetings of July 24,
2007 (Palmview) and November 14, 2007 (Cypress). The terms of the Contracts are clear and
unambiguous regarding claims for delay damages. Pursuant to Article 42.1, the CM agreed that
the Owner will not be liable for any claim that the CM fails to submit as a Request for Change
Order as provided in Article 42. Article 42 requires that:
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Gerardo Usallan, Jr. and
William J. Wright
Page 2 of 3

The Consiruction Manager must submit a Notice of Claim to Owner within 20
days of when the Construction Manager was or should have been aware of the
occurrence of the event giving rise to the claim; and

Within 10 days of submitting its Notice of Claim, the Construction Manager shall
submit to the Owner its Request for Change Order, which shall include_a written
statement of all details of the claim, including a description of the work affected;

The Construction Manager agrees that the Owner shall not be liable for_any
claim_that the Construction Manager fails to_submit as a Request for Change
QOrder as provided in this Article.

(Emphasis added).

Based on the documentation provided for review by the Office of the Chief Auditor, the
CM failed to submit Notices of Claims to the School Board within 20 days of when it was aware
or should have been aware of the occurrence of events giving rise to the claims. Further, the CM
failed to submit its Requests for Change Orders within 10 days of submitting its Notices of
Claims.

It is not the function of the courts to rewrite a contract or interfere with the freedom of
contract or substitute their judgment for that of the parties thereto in order to relieve one of
the parties from the apparent hardship of an improvident bargain. Steiner v. Physicians
Protective Trust Fund, 388 So0.2d 1064 (Fla. 3rd DCA 1980); Beach Resort Hotel Corp., v.
Wieder, 79 So.2d 659 (Fla. 1955).

Whether a contract precludes recovery of claims for additional and unanticipated
expenses incurred in performing the work is a pure question of law, to be answered by the
examining language of the contract itself. Zaklama v. Mount Sinai Medical Center, 906 F.2d
650, 652 (11th Cir. 1990).

In Inland Dredging Company, LLC v. Panama City Port Authority, 2005 U.S. Dist.
Lexis 43647 Northern District of Florida 2005, a dredging contractor encountered differing
site conditions while performing its scope of work. The contractor put the owner on notice of
the claim via written letter stating it was entitled to an adjustment pursuant to the contract.
The owner disagreed that the contractor was entitled to an adjustment. The contractor paid a
subcontractor an additional $300,000 to perform work regarding the differing site conditions.
At project end, the contractor brought suit against the owner alleging its entitlement to an
adjustment based on the differing site conditions. The court ruled in favor of the owner as the
contractor failed to provide written notice of the specifics of the claim [including dollar
amount] within 30 days of discovering the differing site conditions. The contractor did put
the owner on notice of the claim within 30 days but failed to specify the details and the
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Gerardo Usallan, Jr. and
William J. Wright
Page 3 of 3

amount of the claim as required by contract. The court held "the contractor's claims are time
barred for failure to comply with the contractual terms". The court also sites Marriof, supra.

In Tuttle/White Constructors, Inc. V. State Dept. of General Services, 371 S0.2d 1096
(Fla. It DCA 1979), the First District Court upheld a decision barring a contractor from
recovering on a delay claim that was not asserted within 20 days as required by contract.

Question 2:  “Did the Construction Manager, Hewett-Kier, comply with the
General Conditions of the Contract Article 42, Notice of Claim: Waiver of Remedies; No
Damages for Delay Clause?”

Answer: No. As stated above and based on the documentation provided for review
by the Office of the Chief Auditor, the CM failed to provide notice of its claims as required by
Article 42 of the CM Agreement.

Question 3: “Did the Construction Manager, Hewett-Kier waive his right to request
additional time and the associated compensation [by executing Construction Change
Directives] ...?”

Answer: Yes. The documentation provided for review by the Office of the Chief
Auditor did not indicate the existence of any unforeseen conditions which arose after the CM’s
execution of Construction Change Directives (“CCD”); therefore, the CM waived its right to
request additional time and compensation for work associated with such CCDs. This conclusion
is supported by the statement contained underneath the CM’s signature block which states
“Signature by the Contractor indicates the Contractor's Agreement with the Proposed
Adjustments in Contract Sum and Contract Time as set forth in this Construction Change
Directive." Further, Item #2 under the Proposed Adjustments section of each CCD indicates that
the Contract Time is to Remain Unchanged.

If any of the foregoing information upon which this opinion is based is incorrect, please
notify this Office as changes in such information may require this Office to draw different

conclusions.

TCC:tee
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SECTION 1V
APPENDIX




Abbreviations

= CCD
= CCO
= CM

= CO

= CSI

= F&CM
= GMP
= NTP

= OCA
= OFC

= OR

= PM

= SBBC
= ZMA

Construction Change Directive

Construction Change Order

Construction Manager

Change Order

Consultant’s Supplemental Information

Facilities and Construction Management Division
Guaranteed Maximum Price

Notice To Proceed

Office of the Chief Auditor

Office of Facilities & Construction (formerly F&CM see above)
Owner’s Request

Project Manager

School Board of Broward County

Zelch & McMahon Architects
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