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EXECUTIVE SUMMARY 
Scope and Methodology  
 
This audit was performed at the request of Superintendent Robert Runcie, to review the 
Change Order listed in the January 18, 2012 School Board meeting, Agenda Item JJ-8, 
for Palmview Elementary School, item #15 in the amount of $254,700 for a 283 day 
delay that is being requested by the Construction Manager, (Hewett-Kier Construction, 
Inc.). The audit of the Palmview Elementary Change Order #15 (see Exhibit A) consisted 
of reviewing the Agreement Between Owner and Construction Manager (hereinafter 
referred to as Agreement), Professional Services Agreement, Board Agendas, 
Construction Meeting Minutes, emails, Consultant Reports, Policies & Procedures, 
project file documentation, site visits, interviews with District staff, Project Consultant 
(Zelch & McMahon, Architects), Construction Manager and various other individuals 
involved with the project. The objectives of our audit were: 
 

• To determine if the Construction Manager was entitled to a delay claim 
(compensation for Extended General Conditions) for 283 days at a cost of 
$254,700. 

• To analyze the Change Order to determine if the number of days is reasonable or 
if the Construction Manager is entitled to a different number of days, or if 
additional days should be granted without monetary compensation to complete the 
project. 

• To provide management with recommendations to improve operations based on 
our review of the Palmview Elementary Project.  

• To determine whether Construction Change Orders reviewed were accurately 
summarized and/or adequately supported by “actual” criteria or established 
policies, procedures or state requirements/mandates. 

 
Our audit was conducted in accordance with generally accepted auditing standards and 
Government Auditing Standards, issued by the Comptroller General of the United States. 
The above said standards require that we plan and perform the audit to afford a 
reasonable basis for our judgments and conclusions regarding the function under audit. 
An audit includes assessments of applicable controls and compliance with the 
requirements of laws, rules and regulations when necessary to satisfy the audit objectives.  
  
It is our responsibility to perform the review under generally accepted auditing standards 
and Government Auditing Standards, as well as report on recommendations to improve 
operations, strengthen internal controls and ensure compliance with the requirements of 
laws, rules and regulations in matters selected for review.  It is administration’s 
responsibility to implement recommendations, to maintain an internal control 
environment conducive to the safeguarding of District assets and to preserve the 
District’s resources, as well as comply with applicable laws, regulations and School 
Board policies. 
 
The procedures used to satisfy our objectives in this audit were: 
 

• To review all project file documents, email correspondence, meeting minutes and 
construction contract agreements. 

• To interview involved parties associated with the project to aid in the creation of a 
chronology of factual events and site visits. 

• To perform other auditing procedures as deemed necessary. 
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Opinion, Summary of Results and Recommendations 
 
It is the opinion of the Chief Auditor that the Palmview Elementary Project #1131-23-
01/P000207 was not properly managed by the Construction Manager, Project Consultant 
or F&CM staff. We believe the delays were mainly attributable to the following: 
 

• The inability of the Construction Manager to complete the project in the 570 
day schedule outlined and agreed to in the Notice to Proceed (see Exhibit B).  

• The Construction Manager’s inability to complete the New Cafeteria 
Multipurpose Building #7 by December 17, 2010, per their project baseline 
schedule, causing approximately 6 months delay (see Exhibit C).  

• The inability of the Construction Manager to perform all work and services 
necessary to complete the designated project in strict accordance with contract 
documents as established in the Agreement per Article 1 (1.1) The Project 
Construction Team and Entire Agreement.  

• The inability of the District’s Project Manager and the Construction Manager 
to effectively utilize the provisions of Article 27 of the Agreement, Change 
Orders and Construction Change Directives.  

• The Construction Manager failed to comply with Article 42 (42.1.b) of the 
Agreement Notice of Claim: Waiver of Remedies; No Damages for Delay. 
 

Therefore, the Office of the Chief Auditor recommends that F&CM deny any payment to 
the Construction Manager for delay claims (compensation for Extended General 
Conditions) for 283 days at a cost of $254,700 (request was increased to contract terms 
amounting to $353,750). (See Exhibit A1). 

We also recommend that F&CM should allow the Construction Manager 283 non-
compensable days to complete the Palmview Elementary Project. 

Other Recommendations 
We recommend that F&CM not issue Notices to Proceed with the knowledge that 
permitted plans are going to be revised, thereby reducing the potential for Change Orders 
and delay claims. 
 
We also recommend that F&CM ensure that the Construction Change Directives are 
processed in a timely manner to prevent construction project delays. 
 
In addition, we recommend that all agenda items include supporting documentation that 
will substantiate the statements in the Description of Change and/or Reason for Change 
as provided for review by the School Board. 
 
We would like to thank all District personnel who assisted in the completion of this 
report. 

Submitted by: 
Audit Performed by:  
Mark Magli      Patrick Reilly, CPA 
Joe Wright      Chief Auditor 
Gerardo Usallan     Office of the Chief Auditor  
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BACKGROUND 
 
The following is a chronology of events relating to the Palmview Elementary School 
Project #1131-23-01/P000207: 
 
On September 6, 2005, the School Board approved Agenda Item JJ-2, which awarded 
Zelch & McMahon Architects a Professional Services Agreement for 
Architectural/Engineering plans for a Design/Bid/Build project. The project consisted of 
a new food service multipurpose building, renovations and site improvements for 
Palmview Elementary School Project #1131-23-01/P000207. The new food service 
building was a re-use of Mirror Lake Elementary School’s Food Service Building.  
 
On July 25, 2006, the School Board approved Agenda Item J-8 to amend the Professional 
Services Agreement for the Palmview Elementary School Project awarded to Zelch & 
McMahon Architects. Agenda Item J-8 denotes “The amendment to the Professional 
Services Agreement provided for the provisions necessary to convert the project from a 
Design/Bid/Build delivery method to a Construction Management at Risk delivery method 
in order to align the Project Consultant’s responsibilities with those of the Construction 
Manager”. 
 
On July 24, 2007, the School Board approved Agenda Item JJ-7, “awarding Hewett-Kier 
Construction Company a Construction Management at Risk Agreement which included 
risk service fees of $1,104,000 for Palmview Elementary School, Kitchen/Cafeteria, 
Project #1131-23-01/P000207. The project scope included a new kitchen/cafeteria and 
remodel of the existing cafeteria into classrooms and other spaces including a music lab, 
itinerant office, textbook storage, PE Office, corridors, communications, electrical and 
mechanical rooms, replace fire alarm system, provide fire protection in building #2, 
construct new elementary playground and two intermediate play courts, install 
emergency generator and enclosure. The estimated cost of work was $6,151,000. The 
Construction Management at Risk fees were $1,104,000, for a total construction budget 
of $7,255,000”.   
 
On January 7, 2009, the District’s Building Department provided the F&CM’s Project 
Manager with a Letter of Recommendation for Permit for the Project Consultant’s Plans 
for the Palmview Elementary Project #1131-23-01/P000207.  The original permitted 
plans included the remodeling of the existing cafeteria (Building #1) into three additional 
classrooms.  The Adopted District’s Educational Facilities Plans, dating back to 2003, 
have not included a request for the remodeling of the existing cafeteria into 3 classrooms 
for Palmview Elementary. 
 
The actual Guaranteed Maximum Price of $7,255,000, Agenda Item JJ-4, was approved 
by the School Board on October 6, 2009, approximately 2 years after awarding the CM at 
Risk Agreement to Hewett-Kier Construction.   Subsequent to the Board’s approval, 
F&CM elected to remove the additional classrooms from the project. F&CM reported 
that the reason the existing cafeteria was no longer going to be remodeled into three 
classrooms was due to a State of Florida mandate, prohibiting the construction of 
additional student capacity; however, we noted that this State of Florida mandate did not 
exist. We later determined from F&CM that they concurred that there was no State of 
Florida mandate, but that it was a directive from the former Deputy Superintendent of 
F&CM (see Exhibit D) not to proceed with planned classroom additions; however, there 
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was no written documentation to support this directive. The Department of Education 
(DOE) informed us that they would not disapprove of additional classrooms that had 
already been approved under an existing Plant Survey. Regarding a new Plant Survey, the 
DOE informed us that they would not disapprove of a project that already had entered 
into a contract and had permitted plans. The remodeling of the existing cafeteria into 
custodial equipment storage, teacher planning room, student activities room, music lab, 
itinerant office, textbook storage and physical education office, electrical and mechanical 
rooms and associated corridors instead of three classrooms was going to result in a credit, 
per the District’s Project Manager; however, an additive Change Order in the amount of 
$58,858 was approved for payment on February 22, 2012, over 7 months after the 
scheduled final completion date. 
 
On December 14, 2009, the F&CM issued a Notice to Proceed (NTP) for the construction 
phase of the project to the Construction Manager with a final completion date of July 7, 
2011 (570 days) (see Exhibit B).  Building Permits were issued to Hewett-Kier 
Construction for the entire project on June 25, 2009.  F&CM staff knew the plans would 
require modification to eliminate the three classrooms prior to issuance of the NTP per 
numerous communications reviewed during this audit. All Change Orders that were 
issued for removing classrooms or scope modifications refer to a “State Mandate” 
prohibiting construction for the purpose of providing additional student capacity as a 
result of Plant Survey analysis.   
 
The Project Consultant’s meeting minutes from January 8, 2010, Construction 
Mobilization (5a), indicate that the contractor had already mobilized operations on site.   
 
On October 5, 2010, per Agenda Item J-3, the School Board approved an amendment to 
Z&MA’s Professional Services Agreement.  The new agreement provided for the 
elimination of classroom and additional capacity.  The new plans would be modified to 
“provide remodeling of the existing kitchen area and the Cafetorium space (Building #1), 
and adding a new, covered walkway,” nearly 295 days after the NTP was issued to the 
Construction Manager despite all parties being aware of the plan for redesign prior to 
issuing the NTP. 
 
The Construction Manager’s baseline schedule for construction of the new cafeteria 
(Building #7) identifies a substantial completion date of December 17, 2010 (368 
calendar days).  It must be noted that the Certificate of Occupancy was not issued until 
August 20, 2011, over 246 days past the originally projected date for completing 
construction on the new cafeteria, (Building #7). 
 
On February 16, 2011, Consultant’s Supplemental Instructions #10 (CSI-Plan Change) 
were submitted to the SBBC Building Department for review of the redesign of the 
existing cafeteria (Building #1).  CSI #10 was reviewed and permitted for construction of 
the designated work on April 27, 2011.  The redesign/remodeling of the existing cafeteria 
(Building #1) was a reduction in scope that would be likely to result in a credit, as 
opposed to an additional charge.  In addition, it should be noted that the existing facility 
and the redesigned plans for that facility closely resemble each other when considering 
the demand for additional allowable time for construction and/or cause for the additional 
compensable delay claim (see Exhibit E). 
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Per the Project Manager, (see Exhibit F) Hewett Kier Construction started demolition 
work on existing cafeteria (Building #1) on June 13, 2011, which was 178 days after the 
substantial completion date of December 17, 2010, as provided by the CM’s baseline 
schedule for completing the New Cafeteria Multipurpose Building #7 for utilization by 
students and staff. 
 
On July 7, 2011, the Final Completion Date for the entire project, per the Notice to 
Proceed, was not achieved. 
 
On August 20, 2011, the Certificate of Occupancy was issued for only the New Cafeteria 
Multipurpose Building #7 by the SBBC Building Department; 44 days after the 
scheduled final completion date of July 7, 2011. 
  
The October 17, 2011 PROLOG (via F&CM Web Site) is the first indication by the 
Project Manager that the “contractor requested an extension of time for Phase II 
remodeling of the existing cafeteria as there was a change in the scope of work. 
Currently there is a CCD under review in regards to payment of extended General 
Conditions for delays attributable to the change. The modified scope is related to the 
State's mandate in respect to the suspension of building additional student capacity. After 
the GMP was approved, the Consultant had to re-design the remodeling in the existing 
Cafeteria, Building #1”. 
 
On December 9, 2011, a Construction Change Directive (CCD) #5R was issued to 
Hewett Kier Construction for Building #1: Remodeling per CSI-10R2, not to exceed 
$58,858, contract time to “Remain Unchanged” (see Exhibit G).  The Building 
Department approved PC-10R2 on April 27, 2011.  The number of days from April 27, 
2011 to December 9, 2011 was 226 days.  
 
On January 18, 2012, RSBM Agenda Item #JJ8, Change Order #15 for an additional 283 
days at $900 per day for a total of $254,700 was withdrawn from the agenda by the 
Deputy Superintendent of Facilities per memo dated January 18, 2012 (see Exhibit H). 
(The request was increased to contract terms amounting to $353,750-see Exhibit A1).  

On February 16, 2012, Superintendent Robert Runcie requested that the Office of the 
Chief Auditor review Change Order #15 and the time delay claim submitted by the 
Construction Manager for the Palmview Elementary School Project #1131-23-
01/P000207. Hewett-Kier Construction has denied any responsibility or fault for the 
delays. 
 
On February 22, 2012, the School Board approved Agenda Item JJ-7 for Change Order 
#17, CCD-05R, CSI-10R2/PC-10R2, for additional costs of construction based on the 
redesign remodeling of the existing cafeteria, (Building #1) for $58,858 with zero (0) 
days.  It should be noted that the change orders were separated and did not include the 
time delay request for compensation associated with the redesign of the existing cafeteria 
(Building #1) as defined in Change Order #15. 
 

5



FINDING #1 
 

OBJECTIVE  

To determine if the Construction Manager was entitled to a delay claim (compensation 
for Extended General Conditions) for 283 days at a cost of $254,700.  

To analyze the Change Order to determine if the number of days is reasonable or if the 
Construction Manager is entitled to a different number of days, or if additional days 
should be granted without monetary compensation. 

CONDITION 

The Construction Manager, the Project Consultant, as well as F&CM staff, did not 
adequately manage the Palmview Elementary School New Food Service Multipurpose 
Building, Renovations and Site Improvements Project #1131-23-01/P000207.  The 
project is currently being built under a Construction Management at Risk delivery 
method. The Construction Manager is requesting an extension of contract time and 
additional fees per Article 25 (2) of the Agreement, which states “The Construction 
Manager shall be paid an additional fee should the duration of the construction 
stipulated herein for Final Completion extend beyond the approved final completion date, 
19 months after the Notice to Proceed, due to no fault of the Construction Manager. The 
Construction Manager’s additional Construction Phase Fee and General Conditions set 
forth in Article 7.01 of the Agreement will be $1,250 per consecutive calendar day, for 
each day or portion thereof.” A discount price of $900 per day was negotiated and 
agreed to by F&CM and the Construction Manager; however, after the Change Order was 
withdrawn from the January 18, 2012 School Board meeting, the Construction Manager 
withdrew the discounted offer and requested the maximum daily contract rate. 

The Office of the Chief Auditor disagrees with the Construction Manager’s, (Hewett Kier 
Construction), claim that they are not responsible in any way for the failure to complete 
the entire project, in accordance with the Notice to Proceed document, for which they are 
requesting a delay claim by citing Article 25 of the Agreement.  

CRITERIA 
 
The Agreement between Owner and Construction Manager and the Agreement between 
the School Board of Broward County and the Project Consultant are integral parts for a 
successful Construction Management at Risk delivery method. Effective management 
and adherence to contract terms and requirements determine the success of a project in 
terms of controlling costs and completion of the project, in accordance with the contract, 
Guaranteed Maximum Price (GMP) and final completion date identified in the Notice to 
Proceed. 
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CAUSE 
 
After reviewing the Palmview Elementary Project file #1131-23-01/P000207, 
interviewing District staff, the Construction Manager, Project Consultant and other 
individuals, we identified events that contributed to the inability to meet the Final 
Completion Date of July 7, 2011 for the project, per the Notice to Proceed documents: 

• On June 25, 2009 a Building Permit was issued to Hewett-Kier by the District’s 
Building Department for the entire project. This Building Permit included the 
three additional classrooms for student capacity. 

• On October 6, 2009, the School Board approved a GMP in the amount of 
$7,255,000 to Hewett-Kier, the Construction Manager for the Palmview 
Elementary Project (#1131-23-01/P000207). The GMP included the three 
additional classrooms as part of the remodeling of the existing cafeteria (Building 
#1). 

• On December 14, 2009 a Notice to Proceed for construction was issued by F&CM 
to Hewett-Kier for 570 calendar days with a final completion date of July 7, 2011 
for the entire project.  We’ve attached the project baseline schedule (see Exhibit 
C), which details the performance period. There were significant events that 
occurred that resulted in revisions to the project; however, the NTP was issued, 
rather than revising the originally proposed project scope or the Project 
Consultant’s plans.  

• The elimination of the three classrooms in the existing cafeteria (Building #1) was 
based on the F&CM’s reference to a State of Florida mandate, that did not exist, 
prohibiting the construction of additional student capacity. The project meeting 
minutes from February 5, 2010 identified that the Project Consultant would be 
revising the remodeling plans for the existing cafeteria, (Building #1) (see Exhibit 
I), less than 2 months after the NTP was issued.  The timeframe for revising the 
remodeling plans was not deemed critical by the project team at that time because 
the first segment of construction was to build the New Cafeteria Multipurpose 
Building #7 within the 368 day baseline schedule according to the Construction 
Manager.  The completion of the new cafeteria was scheduled for December 17, 
2010. The new cafeteria was not completed by this agreed upon scheduled 
completion date. Subsequently, the Certificate of Occupancy was not issued until 
August 20, 2011. As a result, the new cafeteria required 614 days to complete 
(246 days past the Construction Manager’s scheduled baseline completion date). 

• Per the project meeting minutes recorded since February 5, 2010, the Project 
Consultant reiterated that they were waiting for the District’s Board approval and 
directive to proceed with the redesign of the existing cafeteria, (Building #1). At 
that time, the delay in revising the remodeling plans did not affect the critical 
path, since the New Cafeteria Multipurpose (Building #7) was not expected to be 
completed until December 17, 2010, per the Construction Manager’s project 
schedule.   

• On October 5, 2010, the Project Consultant’s Professional Services Agreement 
was amended to change the project scope by eliminating the three classroom 
design and revising the plans to include additional storage/office areas. On 
October 29, 2010, the Project Consultant delivered an Authorization to Proceed 
(ATP) (see Exhibit J), to the F&CM staff. On November 4, 2010, Capital 
Payments approved the additional funding for the amended Professional Services 
Agreement.  
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• Meeting minutes from January 20, 2011 indicate that Hewett Kier Construction 
was provided with a preliminary copy of the revised remodeling of Building #1 
by the Project Consultant for their review and comments. 

 
A Change Order to request modification of the approved project scope or a Construction 
Change Directive (CCD) could have been issued as soon as plans were permitted by the 
Building Department in accordance with Article 27 of the Agreement Change Orders and 
Construction Change Directives so that unnecessary delays would not occur while pricing 
was vetted.  During an interview, the Construction Manager indicated that the cost 
analysis was completed despite the failure by all involved parties to complete the 
necessary paperwork to keep the project moving toward completion. 

 
• Although the Construction Manager began work on the original scope (i.e. 

interior demolition) of the existing cafeteria (Building #1) on June 13, 2011, 
neither a Change Order nor a CCD was issued for the change in scope until 
December 9, 2011, taking 179 additional days. The entire project was scheduled 
for completion by July 7, 2011, per the Notice to Proceed. The CCD was issued 
155 days after the expected completion date of July 7, 2011. The F&CM staff did 
not issue a Change Order in a reasonable timeframe, once the approved plans 
were issued to the Construction Manager, although the Construction Manager 
stated the pricing for the scope changes for remodeling of the existing cafeteria 
(Building #1) were vetted. A Change Order was not issued by the F&CM staff, 
once work had begun on the existing cafeteria. Article 1, Section 1.1 of the 
Agreement states “The Construction Manager, Hewett-Kier Construction, Inc. 
accepts the relationship of trust and confidence established between it and the 
Owner by this Agreement. It covenants with the Owner to furnish its best skill and 
judgment and to cooperate with the Project Consultant in furthering the interests 
of the Owner. It agrees to furnish efficient business administration and 
superintendence and use its best efforts to complete the project in the best and 
soundest way and in the most expeditious and economical manner consistent with 
the interest of the Owner.” The District is paying $1,104,000 Construction 
Manager’s fee for their services. Neither the Project Consultant, F&CM staff nor 
the Construction Manager adhered to Article 27 of the Agreement Change Orders 
and Construction Change Directives. An attempt to issue a Change Order using 
multiple ways to determine the cost (i.e. mutual acceptance of a lump sum 
properly itemized, unit prices, etc.) was not successful; therefore, the contract 
provides for the issuance of a CCD. Per Article 27 (27.4) of the Agreement “ . . . 
the cost of such Work shall then be determined on the basis of the reasonable 
expenditures and savings of those performing the Work attributed to the change. 
However, in the event a Construction Change Directive is issued under these 
conditions, the Project Consultant will establish an estimated cost of the work and 
the Construction Manager shall not perform any work whose cost exceeds that 
estimate without prior written approval by the Owner. . . .” Therefore, the fact 
that the revised drawings were permitted and subsequently provided to the 
Construction Manager on April 27, 2011, and that it took 226 days to issue a CCD 
clearly represents a notable level of mismanagement and failure to actively  
advance or finalize the project. This condition greatly contributes to the time 
delay for which the Construction Manager is requesting additional compensation. 
We disagree that the delay claim is warranted. It is clear that the delay in the 
completion of the new cafeteria (Building #7) prevented the start of the existing 
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cafeteria (Building #1) remodeling portion of the project by 178 days. On 
September 8, 2011, the Construction Manager requested an extension of contract 
time and applicable compensation due to delays. This request was 63 days after 
the scheduled date for final completion per the Notice to Proceed. The 
Construction Manager should have been aware of the possible delay, due to the 
issuance of the redesign plans approved on April 27, 2011. The Construction 
Manager did not adhere to Article 42 (42.1.b) of the Agreement Notice of Claim: 
Waiver of Remedies; No Damages for Delay “The Construction Manager must 
submit a Notice of Claim to Owner within 20 days of when the Construction 
Manager was or should have been aware of the occurrence of the event giving 
rise to the claim.” 
 

 
On November 11, 2010, Hewett Kier Construction submitted a memo to F&CM 
regarding a design omission/error defined by Florida Power & Light. A transformer pad 
was required to provide space for an additional transformer that would provide additional 
capacity for power needs of the new building.  Based on our review of the support 
records and interviews with district staff, the Project Consultant, Consultant’s Engineer 
of Record, as well as FP&L staff members, it has been determined that no extended shut-
down of project operations was identified. 
 
When reviewing the Change Order, item #15 (see Exhibit A) for delays amounting to 
$254,700 the reason for the delay was only attributable to the redesign of the existing 
cafeteria (Building #1). As previously stated, there was no State of Florida mandate 
prohibiting the construction of additional student capacity, although this was cited as the 
reasoning provided in the Change Order dated January 18, 2012.  

IMPACT 
 

In summary, the Construction Manager, Project Consultant and F&CM staff did not 
properly manage this project; however, we believe the delays were mainly 
attributable to the following: 
 

• The inability of the Construction Manager to complete the project in the 570 
day schedule outlined and agreed to in the Notice to Proceed.  

• The Construction Manager’s inability to complete the New Cafeteria 
Multipurpose Building #7 by December 17, 2010 per their project baseline 
schedule. 

• The inability of the Construction Manager to perform all work and services 
necessary to complete the work in strict accordance with contract documents, 
specifically as outlined in Article 1 (1.1) The Project Construction Team and 
Entire Agreement which states “furnish efficient business administration and 
superintendence and use its best efforts to complete the project in the best and 
soundest way and in the most expeditious and economical manner consistent 
with the interest of the owner.” 

• The inability of the District’s Project Manager and the Construction Manager 
to effectively utilize the provisions of Article 27 of the Agreement, Change 
Orders and Construction Change Directives which provided a remedy when 
an attempt to issue a Change Order using multiple ways to determine the cost 
is not successful. In these situations, the Contract provides for issuance of a 
CCD. In addition, the F&CM’s Guide to Change Orders also states “If the 
Consultant and Manager are unable to reach an agreement with the 
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Contractor on the cost or the amount of time required, then a Construction 
Change Directive is issued so as to not delay the project.” 

• The Construction Manager failed to comply with Article 42 (42.1.b) of the 
Agreement Notice of Claim: Waiver of Remedies; No Damages for Delay 
which states “The Construction Manager must submit a Notice of Claim to 
Owner within 20 days of when the Construction Manager was or should have 
been aware of the occurrence of the event giving rise to the claim.” 

RECOMMENDATION 
 

It is the recommendation of the Office of the Chief Auditor that F&CM should deny the 
Construction Manager, Hewett-Kier, any payment for delay claims (compensation for 
Extended General Conditions) for  283 days at $900 per day for a total of $254,700 
(request was increased to contract terms amounting to $353,750).  

We recommend that F&CM allow the Construction Manager 283 non-compensable days 
to complete the Palmview Elementary Project. 

MANAGEMENT RESPONSE 

FINDING #1 
 
In Finding #1, the Office of the Chief Auditor (OCA) recommended that the 
Construction Manager, Hewett-Kier be denied payment for extended General 
Conditions. Facilities and Construction Management (F&CM), in conjunction with 
Construction Management, Inc. cost and scheduling consultant to The School Board 
of Broward County, analyzed the project data, including schedules and pay 
applications, and concluded that the Construction Manager (CM) is entitled to 
extend General Conditions for the following reasons: 
 
Hewitt-Kier was unable to complete the project within the originally scheduled 
timeframe because the District implemented changes to the scope of work that 
prevented the CM from meeting the original scheduled date, as identified in the 
Baseline Schedule and Notice to Proceed (NTP).  
 
Origins of the decision for changes to the original scope occurred via an oral 
directive to the Project Management Department by the former Deputy 
Superintendent, that no additional classrooms were to be constructed, including 
those that were to be generated from remodeled space. As a result, the Project 
Manager (PM) overseeing the project during the time of the directive, instructed the 
consultant to stop Phase II. A new scope had to be developed by the Capital 
Planning Department and once complete, this information was provided to the 
consultant.  
 
In addition, coordination delays attributed to Florida Power and Light in regards to 
the proposed upgrade of electrical service impacted “Critical Path Activities” on the 
Project Schedule. 
 
On January 14, 2010, the consultant provided the proposal to staff for the revisions 
to the remodeling work in the existing space and the permitted site drainage. After 
several months of negotiation, the board item for additional services was approved 
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on October 5, 2010. The Authorization to Proceed (ATP), with the amended scope of 
work was issued to the consultant on November 12, 2010. There was an approximate 
10-month delay, during which the internal administrative processes of the F&CM 
Division contributed to the delayed commencement of the design of the proposed 
plan changes (CSI #10 Interior Remodeling). 
 
On or about June 5, 2010 the Negotiations for additional design fees was at an 
impasse as a result of a $3,300 difference between what was being offered by the 
owner when compared with the best and final offer by the consultant. The protracted 
delay in negotiating the design fees and finally the Board approval of the 
Amendment to the Agreement, a process lasting from January 14, 2010 until October 
5, 2010, contributed to the delay in issuing the Authorization to Proceed to the 
Consultant for the revisions to the Permitted Drawings. 
 
F&CM has in place a procedure to have the intervention of the Deputy 
Superintendent to make the final determination in resolving any negotiating impasse 
in the future, which may be cause for delays to the Project Schedule. 
 
On February 5, 2010, the Consultant, Zelch & McMahon stated in the Project’s 
Progress Meeting, that directions were issued by SBBC confirming required 
revisions of the Phase II remodeling for the existing Building # 1. On March 17, 
2010 the CM was directed to cease programming work on Phase II, due to revisions 
to the original scope of work for the remodeling of the existing cafeteria. This action 
resulted in a delay to the commencement of the Phase II scope of work.   
Programming this phase was on hold from February 17, 2010 until the drawings 
were permitted and issued (to the CM) on May 22, 2011 for Plan Changes. 
Programming and commencement of Phase II work could not begin until this 
occurred, hence the determination by F&CM and the independent cost and 
scheduling consultant that the delay could not be attributed to the Construction 
Manager.  
 
Although the CM’s baseline schedule indicated a completion date of December 17, 
2010 for Phase I, the scope of work within this phase was also impacted by FPL’s 
coordination of the new upgraded service to the site. It should be noted that 
December 17, 2010 as shown on the baseline schedule was not defined as a 
contractual obligation, since neither the Agreement, nor the NTP stipulated specific 
durations and completion dates for any of the phases of the project.  
As implied by SBBC’s CM Agreement, a baseline schedule is an instrument relevant 
to the means and methods of the Construction Manager.  It was provided to SBBC 
for information purposes only in the assurance of compliance with the Substantial 
and Final Completion dates, per the Agreement and NTP.  Reference is made to its 
application in ARTICLE 7.01.05 of the General Conditions of the Contract: “By 
providing these Schedules to Owner, Owner does not in any way acknowledge or 
consent that the Schedules are acceptable or reasonable, but it is simply reviewing 
same for its own informational purposes.” 
 
With respect to the OCA’s statement regarding the District’s Project Manager and 
the Construction Manager to effectively utilize the provisions of Article 27 of the 
Agreement, Change Orders and Construction Change Directives, F&CM submits 
that the Agreement specifically establishes the criteria for issuing Construction 
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Change Directives and Construction Change Orders.  Per ARTICLE 1.1.34 the 
criteria for the use of Construction Change Directives is defined: 
 
ARTICLE 1.1.34 “Construction Change Directive (CCD) – A CCD is issued and 
approved by the owner or its designee for additions or deletions in the scope of work 
or services provided by the Construction Manager when authority to proceed with 
the change needs to be expedited or the Construction Manager fails to agree on the 
terms offered by the Owner for the change at the Owner’s sole discretion.” 
 
The change order process per Article 27 of the Agreement was in progress and at no 
time during the process of negotiating the Change Orders for the Plan Changes did 
the Project Team come to an impasse. All costs were scrutinized and validated in the 
best interest of SBBC. The Construction Manager continued to work on the scope of 
work in Phase II that was common to the original scope and that of the plan changes. 
 
Regarding the OCA’s statement that the Construction Manager failed to comply with 
Article 42 (42.1.b) of the Agreement Notice of Claim: Waiver of Remedies; No 
Damages for Delay, which states that the Construction Manager must submit a 
Notice of Claim to the Owner within 20 days of when the Construction Manager was 
or should have been aware of the occurrence of the event giving rise to the claim, 
F&CM offers that sufficient notice was provided. The Construction Manager 
advised the team of the anticipated delay claim on November 11, 2010 via a written 
correspondence. On April 11, 2011 the CM, provide written correspondence 
outlining the impact of the FPL coordination delays in regards to completing the 
Phase I scope of work. The pre-existing FPL service to the site was unable to 
accommodate the additional load of the New Multi-purpose Building. The Critical 
Path Activity from the Baseline Schedule of the CM indicated that the “Late Start” 
for energizing the new Building was October 12, 2010. The delay in the upgraded 
FPL service to the site impacted the start up of the new mechanical equipment which 
is a critical path activity for the interior finishes to the new Multi-Purpose Building. 
The upgraded service was required, for example but not limited to, HVAC Test and 
Balancing, installation of floor tiles and ceiling tile and including finish cabinetry 
etc. 
 
The full impact of the delays relating to the FPL coordination issues was determined 
to be concurrent with the delays associated to the Revisions to Phase II of the project 
which could not commence until after the approval of the drawings and upon the 
CM’s commencement of the programming of the new Phase II scope of work on, or 
about June 6, 2011. 
At the time of reviewing the delay claim, it was the assessment of the Project Team 
that the CM did in fact comply with the aforementioned provision of the contract. 
The formal notice of the claim was submitted November 11, 2010 and details of the 
claim and the impact of the delays were then subsequently submitted, April 11, 2011 
with a Change Order Proposal as provided in the aforementioned Article. 
As such, staff was assuming responsibility for the delay in expediting the design 
change approval, as governed by our own contract language.  Staff attempted and 
was successful in mitigating the cost of that impact by negotiating with the claimant.  
Staff knew from the outset that the project had unique issues and took action to deal 
with them. However, it is important to note that Staff’s actions were governed by our 
contract, not the contractor.  In the opinion of the OCA, this was the incorrect course 
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of action, despite the fact that the actions were reviewed by legal counsel as to form 
and compliance with the provisions of the contract. 
 
Follow Up Comments by the Office of the Chief Auditor (OCA) 
 
Our recommendation is to deny extended General Conditions in the amount of $254,700. 
We performed an independent review of the change orders. We read the independent 
consultant report and we disagree with it. The report did not identify a root cause for the 
delay. The consultant recommended adding 224 days to the project without any monetary 
compensation.  
 
The CM’s baseline schedule allowed for 368 days to complete the new cafeteria and 
provided 202 days to finish the remodeling of the existing cafeteria (Building #1) and 
other site improvements. This does not justify adding additional days to the end of the 
project, in our opinion. In addition, the CM negotiated and signed a Notice to Proceed to 
complete the project in 570 days, knowing from the beginning that there would be 
remodeling and other site modifications. There was ample time to revise and issue change 
orders for that work, yet this was not done.   
 
In reference to a March 17, 2010 letter from the Project Consultant, which directed the 
CM to stop work for the existing cafeteria (Building #1), there was no work going on in 
the existing cafeteria (Building #1) because the new cafeteria (Building #7) had to be 
completed, before work on the existing cafeteria could begin. The existing cafeteria 
needed to be in operation until the new cafeteria was completed. Therefore, no work was 
being done on the existing cafeteria.  
 
In reference to the baseline schedule, where it was stated that this schedule is simply for 
informational purposes, we do not disagree. However, as we noted in the report, the CM 
had an agreed upon Notice to Proceed to complete the project in 570 days. 
 
In reference to Article 27 for Change Orders and Construction Change Directives, the 
fact that the revised drawings for the elimination of three classrooms and replacement 
with storage area were provided to the Construction Manager on April 27, 2011, and it 
took 226 days to issue a CCD, represents mismanagement of the project. The inability of 
the Construction Manager to perform all work and services necessary to complete the 
work in strict accordance with contract documents, specifically as outlined in Article 1 
(1.1) The Project Construction Team and Entire Agreement which states “furnish efficient 
business administration and superintendence and use its best efforts to complete the 
project in the best and soundest way and in the most expeditious and economical manner 
consistent with the interest of the owner.” 
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FINDING #2 
 

OBJECTIVE 
 
To provide management with recommendations to improve operations based on our 
review of the Palmview Elementary School’s New Food Service Multipurpose Building, 
Renovations and Site Improvements Project. 
 
CONDITION 
 
Facilities & Construction Management (F&CM) issued a Notice to Proceed (NTP) to the 
Construction Manager, Hewett-Kier Construction Inc. on the New Food Service 
Multipurpose Building, Renovations and Site Improvements Project #1131-23-
01/P000207 at Palmview Elementary with the knowledge that the permitted plans were 
going to be redesigned for remodeling of the existing cafeteria (Building #1). 
 
CRITERIA 
 
Construction management practices should dictate that an owner prohibit a contractor to 
begin work with knowledge that plans for redesign to the scope of work is imminent. 
 
CAUSE 
 
F&CM elected to issue a Notice to Proceed for construction with the knowledge that a 
significant owners requested redesign was going to occur.  
 
IMPACT 
 
F&CM’s issuance of the Notice to Proceed, with the knowledge that the permitted plans 
were going to be revised, resulted in Change Orders and compensation requests for delay 
claims in the amount of $254,700. (See Finding #1.) 
 
RECOMMENDATION 
 
We recommend that F&CM not issue Notices to Proceed with the knowledge that 
permitted plans are going to be revised, thereby reducing the potential for Change Orders 
and delay claims. 
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MANAGEMENT RESPONSE 

 
FINDING # 2 
 
F& CM agrees with the OCA’s Recommendations and Impact comments that a 
Notice to Proceed (NTP) should not be issued with the knowledge that permitted 
plans will require revisions. As the OCA indicated, F&CM elected to issue an NTP 
for construction knowing that there would be two significant redesigns in the project.  
 
The Impact, as indicated by the OCA, is also consistent with the findings of the two 
independent cost and scheduling consultants who reviewed the Delay Claim. F&CM 
issued the NTP prematurely, and as a result, delays caused by this action cannot be 
attributed to the Construction Manager. 
 
 Staff will develop a process that will address project design and scope changes to 
prevent future recurrences of this type of issue.    
 
Follow Up Comments by the Office of the Chief Auditor (OCA) 
 
We do not agree with paragraph 2 above.  We do not agree with F&CM’s interpretation 
of OCA’s Impact statement. OCA’s Impact statement is NOT “consistent with the two 
independent cost and scheduling consultants who reviewed the Delay Claim.” We were 
pointing out the potential ramifications of issuing a Notice to Proceed with the 
knowledge that permitted plans were going to be redesigned. Below is our original 
Impact statement. 
“F&CM’s issuance of the Notice to Proceed, with the knowledge that the permitted plans 
were going to be revised, resulted in Change Orders and compensation requests for delay 
claims in the amount of $254,700.”  
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FINDING #3 
 
OBJECTIVE 
To provide management with recommendations to improve operations based on our 
review of the Palmview Elementary School’s New Food Service Multipurpose Building, 
Renovations and Site Improvements Project. 
 
CONDITION 
 
Facilities & Construction Management (F&CM) did not promptly issue Construction 
Change Directives (CCD) to the Construction Manager, Hewett-Kier Construction Inc. 
on the New Food Service Multipurpose Building, Renovations and Site Improvements 
Project #1131-23-01/P000207 at Palmview Elementary. 
 
CRITERIA 
 
F&CM’s Project Management Staff Meeting minutes of March 16, 2010 provide 
guidance and specific details for project management procedures. More specifically, Item 
No. 3: Change Order (CO), Change Use Directive (CUD) & Construction Change 
Directive (CCD) states in the last paragraph “Do not hold on to contract changes until 
the end of the job or until you have a large amount. Changes should be processed as they 
come in. If you only have one item, then process it. There is no Board Policy that states 
you need a minimum number of items or a minimum $ value to submit a Change for 
Processing”. In addition, per the Agreement, Article 1.1.34, which states “Construction 
Change Directive (CCD) - A CCD is issued and approved by the Owner or its designee 
for additions or deletions in the scope of work or services provided by the Construction 
Manager when authority to proceed with the change needs to be expedited or the 
Construction Manager fails to agree on the terms offered by the Owner for the change at 
the Owner's sole discretion.” 
 
CAUSE  
 
F&CM elected not to expedite the issuance of a Change Order or a Construction Change 
Directive, in accordance with Article 27 of the Agreement Change Orders and 
Construction Change Directives, until eight months after the approval of the redesigned 
plans. 
 
IMPACT 
 
Delays in issuing the Construction Change Directives resulted in the Construction 
Manager seeking delay damages of $254,700 from July 7, 2011 through April 19, 2012.  
The project is still not completed. 

RECOMMENDATION 
 
Ensure that the Construction Change Directives are processed in a timely manner to 
prevent construction project delays. 
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MANAGEMENT RESPONSE 

FINDING # 3 
 
In Finding #3, the OCA recommended that Construction Change Orders be 
processed in a timely manner to prevent construction project delays. This 
recommendation is sound and should be adhered to on projects, where applicable. As 
clarified previously under Finding #1, the change order process per Article 27 of the 
Agreement was in progress and at no time during the process of negotiating the 
Change Orders for the Plan Changes, did the Project Team come to an impasse. The 
Construction Manager continued to work on the scope of work in Phase II that was 
common to the original scope and that of the plan changes. 
In ARTICLE 1.1.34 of the Agreement, the criteria for issuing Construction Change 
Directives (CCD) and Construction Change Orders (CCO) is clearly defined, as 
follows:  
 
ARTICLE 1.1.34 “Construction Change Directive (CCD) – A CCD is issued and 
approved by the owner or its designee for additions or deletions in the scope of work 
or services provided by the Construction Manager when authority to proceed with 
the change needs to be expedited or the Construction Manager fails to agree on the 
terms offered by the Owner for the change at the Owner’s sole discretion.” 
 
The criteria for issuance of a CCD is not considered to be a function of time by the 
Project Team but rather an action taken to mitigate a delay in the project completion 
and/or should the CM fail to agree on the terms offered by the Owner.  
 
It is the opinion of the Project Team that the expedited issuance of the Change Order 
by the use of a CCD was unnecessary at the time the approved drawings were 
transmitted to the CM, on or about May 22, 2011. The timing for the expedited CCD 
process was mutually agreed to be required at the time the project nearing the critical 
path activity of Drywall Framing. The major structural, mechanical, electrical and 
plumbing were all common to the original permitted drawings. The CCD for the 
interior remodeling was issued after the lump sum price for the revisions were 
reviewed and accepted by the Project Team and prior to the critical path activity 
which would have impacted the completion schedule of the Phase II of the Project. 
 
The project was not delayed during negotiations of the change orders for the revised 
scope. After a review of the CM’s requisitions, and comparison with the cost loaded 
schedule, it was determined that there were no delays consequent to the negotiations 
of the change orders. Meticulous review of the change orders by the Project Team 
ensured efficiencies for the credit and additive costs resulting from the plan changes.  
  
With respect to this project, the aforementioned criteria were not applicable since the 
CM continued to prosecute the work while the change orders were in process for the 
revised scope of work. In addition, the Change Order Proposal from the CM made 
no mention of the timing in issuing a CCD or a CCO as cause for the delay claim. 
The Delay Claim specifically itemized the cause as attributable to the revised 
remodeling of the existing space and “Owner Requested” added Scope.  
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If as suggested by the OCA, a CCD was processed at the time the revised permitted 
drawings were issued to the CM, the enormity of the task of monitoring $3.2 million 
in construction on a “Time and Material” basis would require at the very least, two 
additional full time employees. F&CM will continue to issue Construction Change 
Directives and Change Orders in accordance with the Agreement in the effort of 
protecting the resources and best interests of SBBC.  
 
Follow Up Comments by the Office of the Chief Auditor (OCA) 
The Office of the Chief Auditor disagrees with F&CM’s statement “It is the opinion of 
the Project Team that the expedited issuance of the Change Order by the use of a CCD 
was unnecessary at the time the approved drawings were transmitted to the CM, on or 
about May 22, 2011.”  It is OCA’s opinion, based on reviewing the response provided by 
F&CM, if the Project Team deemed that a CCD was unnecessary, a Change Order should 
have been issued at that time.  
 
In regard to the final paragraph of the response, OCA disagrees that issuing a CCD, 
which resulted in a $58,858 Change Order approved on February 22, 2012, would require 
2 additional employees to monitor the project on a CM at Risk project.  
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FINDING #4 
 
OBJECTIVE 
To determine whether Construction Change Orders reviewed were accurately 
summarized and/or adequately supported by “actual” criteria or established policies, 
procedures or state requirements/mandates for Palmview Elementary School’s New Food 
Service Multipurpose Building, Renovations and Site Improvements Project. 
 
CONDITION 
Summary information described in the Construction Change Order # 17 document (Form 
01250g), as approved by the Board on 2/22/2012, Agenda Item JJ-7 (Exhibit K), contains 
unsubstantiated statements of cause necessitating a modification to the scope of work 
previously planned for the existing cafeteria (Building #1) at Palmview Elementary.  No 
documentation or defined criteria mandating the prohibition of adding classrooms or 
additional areas for student occupancy was provided with Change Order #17. 
 
“Construct Revised Building #1 Remodeling as indicated in Consultant’s Supplemental Instruction #10 in 
compliance with the State’s mandate restricting the construction of additional student capacity”. 
 
CRITERIA 
School Board of Broward County Florida’s Plan of Action to Address the Findings and 
Recommendations of the Grand Jury March 31, 2011.   
 
“Add more detail to agenda items or provide a link to where more information concerning the item 
can be found. The School Board’s Agenda request Form (ARF) includes summary information 
pertaining to the recommended Board action and a background section to explain the item and its 
history”. 
 
RE: The Superintendent discussed this issue with his Executive Leadership Team (ELT) and 
directed all staff to provide complete explanation with the recommendation along with adequate 
supporting documentation to justify the recommendation and demonstrate compliance with the 
applicable statutes and Board policies (see Exhibit L). 
 
CAUSE 
F&CM Administration did not provide a support record or document attachment with the 
Construction Change Order to assist Board members in determining the legitimacy of 
deviating from the originally approved plan for construction at Palmview Elementary as 
provided at RSBM July 24, 2007.  Specifically, a “State Mandate” requiring F&CM to 
modify the original plans for construction was not provided to support the validity of the 
Change Order request.  
 
IMPACT 
Hewett-Kier Construction Inc. has asserted that the “Owner Requested” added scope of 
work and delays attributed to the redesign of the existing cafeteria (Building #1) have 
prevented the timely completion of the New Food Service Multipurpose Building, 
Renovations and Site Improvements Project at Palmview Elementary.  
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RECOMMENDATION 
All assertions or explanations established by the informational summary(s) included in 
Document 01250g-Construction Change Order’s sections Description of Change and/or 
Reason for Change should be supported by attachment(s) or easily referenced citation (or 
link) relating to the selected criteria, established policies, procedures or state 
requirements/mandates as provided by F&CM.  
 
The School Board needs to have complete, clear and accurate information for all agenda 
submissions presented, in order for the Board to make sound fiscal decisions. 
 
MANAGEMENT RESPONSE 

FINDING # 4 
 
F&CM agrees with the OCA’s Recommendations that “All assertions or 
explanations established by the informational summary(s) included in Document 
01250g – Construction Change Order’s sections Description of Change and/or 
Reason for Change should be supported by attachments or easily referenced citation 
(or link) relating to the selected criteria, established policies, procedures or state 
requirements/mandates as provided by F&CM”)  
 
Origins of the decision for changes to the original scope occurred via an oral 
directive to the Project Management Department by the former Deputy 
Superintendent, that no additional classrooms were to be constructed, including 
those that were to be generated from remodeled space. 
 
Staff inadvertently considered that this directive was driven from the Department Of 
Education, Florida and consequently assumed it to be a Mandate. 
 
Staff will continue to develop the process of review for Change Orders and ensure 
that the appropriate attachments are referenced correctly on the Change Order 
Document 01250g.   
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