- AGREEMENT

THIS AGREEMENT is made and entered into as of this day of ,
, by and between

THE SCHOOL BOARD OF BROWARD COUNTY, FLORIDA
(hereinafter referred to as “SBBC”),
a body corporate and political subdivision of the State of Florida,

whose principal place of business is
600 Southeast Third Avenue, Fort Lauderdale, Florida 33301

and

CHEROKEE ENTERPRISES, INC.
(hereinafter referred to as “VENDOR™),
whose principal place of business is
12981 NW 113" Court
Medley, FL. 33178

WHEREAS, on March 20, 2020, SBBC advertised Request for Proposal FY21-084, for
seeking proposals for Petroleum Tanks and Environmental Services (hereinafter referred to as the
“RFP”), and

WHEREAS, VENDOR was one of two vendors which submitted proposals in response to
the RFP wherin VENDOR agreed to provide equipment and services on an as needed basis
including, but not limited to fuel storage tank system repair, fuel tank installation, fuel tank
removal, release mitigation, cleanup, testing, and disposal for work categories including:
Preparation, Periodic Visual Inspection, Annual Testing, Purchase, Installation & Repairs,
Removal, Clean-up, and Disposal, and Miscellaneous.

NOW, THEREFORE, in consideration of the premises and of the mutual covenants
contained herein and other good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, the Parties hereby agree as follows:

ARTICLE 1 - RECITALS

1.01  Recitals. The parties agree that the foregoing recitals are true and correct and
that such recitals are incorporated herein by reference.

ARTICLE 2 — SPECIAL CONDITIONS

2.01 Term of Agreement. Unless terminated earlier pursuant to Section 3.05 of this
Agreement, the term of this Agreement shall commence on the date of its approval by SBBC and
conclude midnight three years after the actual date of commencement. The term of the Agreement
may, by mutual agreement between SBBC and VENDOR, be extended for two (2) additional one-
year periods and, if needed, 180 calendar days beyond the expiration date of the renewal period.
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2.02  Description of Goods or Services Provided. VENDOR specializes in the design,
maintenance, repair, removal and construction of underground and aboveground storage tank
systems and shall provide the services described in Exhibit A — Scope of Services.

2.03  Cost and Payment, SBBC shall pay VENDOR for services rendered as needed
under this Agreement in accordance with prices included on Exhibit B, Cost of Services, with
payment term of net 30 days from the date that the VENDOR submits its invoice to SBBC

2.04 Priority of Documents. In the event of a conflict between documents, the
following priority of documents shall govern.

First: This Agreement, then;

Second: Addendum No. 5 to RFP FY21-084, then;

Third: Addendum No. 4 to RFP FY21-084, then;

Fourth: Addendum No. 3 to RFP FY21-084, then;

Fifth: Addendum No. 2 to RFP FY21-084, then;

Sixth Addendum No. 1 to RFP FY21-084, then;

Seventh: RFP FY21-084 — Petroleum Tanks and Environmental Services, then;
Eighth: Proposal submitted by VENDOR in response to RFP FY21-084

2.05 SBBC Disclosure of Education Records. Although no student education
records shall be disclosed pursuant to this Agreement, should VENDOR come into contact with
education records during the course of contracted responsibilities, these records are confidential
and protected by the Family Educational Rights and Privacy Act (FERPA) and state laws and may
not be used or re-disclosed. Any use or re-disclosure may violate applicable federal and state laws.

2.06 VENDOR Confidentiality of Education Records. Notwithstanding any provision
to the contrary within this Agreement, VENDOR shall:

(a)  fully comply with the requirements of Sections 1002.22, 1002.221, and 1002.222,
Florida Statutes; the Family Educational Rights and Privacy Act, 20 U.S.C § 1232g (FERPA} and
its implementing regulations (34 C.F.R. Part 99), and any other state or federal law or regulation
regarding the confidentiality of student information and records;

(b) hold any education records in strict confidence and not use or redisclose same
except as required by this Agreement or as required or permitted by law unless the parent of each
student or a student age 18 or older whose education records are to be shared provides prior written
consent for their release;

(c) ensure that, at all times, all of its employees who have access to any education
records during the term of their employment shall abide strictly by its obligations under this
Agreement, and that access to education records is limited only to its employees that require the
information to carry out the responsibilities under this Agreement and shall provide said list of
employees to SBBC upon request; ‘

(d) safeguard each education record through administrative, physical and technological
safety standards to ensure that adequate controls are in place to protect the education records and
information in accordance with FERPA’s privacy requirements;
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(e) utilize the education records solely for the purposes of providing products and
services as contemplated under this Agreement; and shall not share, publish, sell, distribute, target
advertise, or display education records to any third party; and

(H notify SBBC immediately upon discovery of a breach of confidentiality of
education records by telephone 754-321-0300 (Manager, Information Security), and 754-321-
1900 (Privacy Officer), and email at privacy(@browardschools.com and take all necessary
notification steps as may be required by federal and Florida law, including, but not limited to, those
required by Section 501.171, Florida Statutes.

2.07 Payment & Performance Bond VENDOR shall furnish a surety bond as a security
for faithful performance of the order(s) awarded as a result of this bid, and for the payment of all
persons performing labor, and on their furnishing materials in connection therewith. Surety of such
bond shall be in an amount equal to the bid. The Attorney-In-fact who signs the bond must file
with the bond a certificate and effective dated copy of power of attorney. Bonding company must
appear on U.S. Treasury list.

2.08 Permit and Licenses VENDOR shall be responsible for obtaining any necessary
permits and licenses and will comply with laws, rules, and regulations whether state or federal and
with all local codes and ordinances without additional cost to the Board.

2.09 Inspection of VENDORS Records by SBBC. VENDOR shall establish and
maintain books, records and documents (including electronic storage media) sufficient to reflect
all income and expenditures of funds provided by SBBC under this Agreement. All VENDOR’s
Records, regardless of the form in which they are kept, shall be open to inspection and subject to
audit, inspection, examination, evaluation and/or reproduction, during normal working hours, by
SBBC’s agent or its authorized representative to permit SBBC to evaluate, analyze and verify the
satisfactory performance of the terms and conditions of this Agreement and to evaluate, analyze
and verify any and all invoices, billings, payments and/or claims submitted by VENDOR or any
of VENDOR’s payees pursuant to this Agreement. VENDOR’s Records subject to examination
shall include, without limitation, those records necessary to evaluate and verify direct and indirect
costs (including overhead allocations) as they may apply to costs associated with this Agreement.
VENDOR’s Records subject to this section shall include any and all documents pertinent to the
evaluation, analysis, verification and reconciliation of any and all expenditures under this
Agreement without regard to funding sources.

(a) VENDOR’s Records Defined. For the purposes of this Agreement, the term
“VENDOR’s Records” shall include, without limitation, accounting records, payroll time sheets,
cancelled payroll checks, W-2 forms, written policies and procedures, computer records, disks and
software, videos, photographs, executed subcontracts, subcontract files (including proposals of
successful and unsuccessful bidders), original estimates, estimating worksheets, correspondence,
change order files (including sufficient supporting documentation and documentation covering
negotiated settlements), and any other supporting documents that would substantiate, reconcile or
refute any charges and/or expenditures related to this Agreement.

(b) Duration of Right to Inspect. For the purpose of such audits, inspections,
examinations, evaluations and/or reproductions, SBBC’s agent or authorized representative shall
have access to VENDOR’s Records from the effective date of this Agreement, for the duration of
the term of this Agreement, and until the later of five (5) years after the termination of this
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Agreement or five (5) years after the date of final payment by SBBC to VENDOR pursuant to this
Agreement.

{c)  Notice of Inspection. SBB(’s agent or its authorized representative shall provide
VENDOR reasonable advance notice (not to exceed two (2) weeks) of any intended audit,
inspection, examination, evaluation and or reproduction.

(d)  Audit Site Conditions. SBBC’s agent or its authorized representative shall have -
access to VENDOR’s facilities and to any and all records related to this Agreement, and shall be
provided adequate and appropriate work space in order to exercise the rights permitted under this
section.

(e) Failure to Permit Inspection. Failure by VENDOR to permit audit, inspection,
examination, evaluation and/or reproduction as permitted under this section shall constitute
grounds for termination of this Agreement by SBBC for cause and shall be grounds for the denial
of some or all of any VENDOR’s claims for payment by SBBC.

43 Overcharges and Unauthorized Charges. If an audit conducted in accordance with
this section discloses overcharges or unauthorized charges to SBBC by VENDOR in excess of two
percent (2%) of the total billings under this Agreement, the actual cost of SBBC’s audit shall be
paid by VENDOR. If the audit discloses billings or charges to which VENDOR is not contractualty
entitled, VENDOR shall pay said sum to SBBC within twenty (20) days of receipt of written
demand under otherwise agreed to in writing by both parties.

(2) Inspection of Subcontractor’s Records. VENDOR shall require any and all
subcontractors, insurance agents and material suppliers (hereafter referred to as “Payees™)
providing services or goods with regard to this Agreement to comply with the requirements of this
section by insertion of such requirements in any written subcontract. Failure by VENDOR to
include such requirements in any subcontract shall constitute grounds for termination of this
Agreement by SBBC for cause and shall be grounds for the exclusion of some or all of any Payee’s
costs from amounts payable by SBBC to VENDOR pursuant to this Agreement and such excluded
costs shall become the liability of VENDOR.

(h) Inspector General Audits. VENDOR shall comply and cooperate immediately with
any inspections, reviews, investigations, or audits deemed necessary by the Florida Office of the
Inspector General or by any other state or federal officials.

2.10  Notice. When any of the parties desire to give notice to the other, such notice must
be in writing, sent by U.S. Mail, postage prepaid, addressed to the party for whom it is intended at
the place last specified; the place for giving notice shall remain such until it is changed by written
notice in compliance with the provisions of this paragraph. For the present, the Parties designate
the following as the respective places for giving notice: '

To SBBC: Superintendent of Schools
' The School Board of Broward County, Florida
600 Southeast Third Avenue
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Fort Lauderdale, Florida 33301

With a Copy to: Director, Environmental Health & Safety Department
The School Board of Broward County, Florida
4200 NW 10" Avenue, Oakland Park, FL 33309

With a Copy to: Manager, Transportation Services
The School Board of Broward County, Florida
3895 NW 10" Avenue, Oakland Park, FL 33309

To VENDOR: Alex Sanchez
Cherokee Enterprises Inc.
12981 NW 113th Court
Medley, FL 33178

With a Copy to: Christine Franklin
Cherokee Enterprises Inc.
12981 NW 113% Court
Medley, FL 33178

2.11 Background Screening. VENDOR shall comply with all requirements of Sections
1012.32 and 1012.465, Florida Statutes, and all of its personnel who (1) are to be permitted access
to school grounds when students are present, (2) will have direct contact with students, or (3) have
access or control of school funds, will successfully complete the background screening required
by the referenced statutes and meet the standards established by the statutes. This background
screening will be conducted by SBBC in advance of VENDOR or its personnel providing any
services under the conditions described in the previous sentence. VENDOR shall bear the cost of
acquiring the background screening required by Section 1012.32, Florida Statutes, and any fee
imposed by the Florida Department of Law Enforcement to maintain the fingerprints provided
with respect to VENDOR and its personnel. The parties agree that the failure of VENDOR to
perform any of the duties described in this section shall constitute a material breach of this
Agreement entitling SBBC to terminate immediately with no further responsibilities or duties to
perform under this Agreement. VENDOR agrees to indemnify and hold harmless SBBC, its
officers and employees from any liability in the form of physical or mental injury, death or property
damage resulting from VENDOR’s failure to comply with the requirements of this section or with
Sections 1012.32 and 1012.465, Florida Statutes.

2.12  Public Records. The following provisions are required by Section 119.0701,

Florida Statutes, and may not be amended. VENDOR shall keep and maintain public records
required by SBBC to perform the services required under this Agreement. Upon request from
SBBC’s custodian of public records, VENDOR shall provide SBBC with a copy of any requested
public records or to allow the requested public records to be inspected or copied within a
reasonable time at a cost that does not exceed the cost provided in Chapter 119, Florida Statutes,
or as otherwise provided by law. VENDOR shall ensure that public records that are exempt or
confidential and exempt from public records disclosure requirements are not disclosed except as
authorized by law for the duration of the Agreement’s term and following completion of the
- Agreement if VENDOR does not transfer the public records to SBBC. Upon completion of the
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Agreement, VENDOR shall transfer, at no cost, to SBBC all public records in possession of
VENDOR or keep and maintain public records required by SBBC to perform the services required
under the Agreement. If VENDOR transfers all public records to SBBC upon completion of the
Agreement, VENDOR shall destroy any duplicate public records that are exempt or confidential
and exempt from public records disclosure requirements. If VENDOR keeps and maintains public
records upon completion of the Agreement, VENDOR shall meet all applicable requirements for
retaining public records. All records stored electronically must be provided to SBBC, upon request
from SBBC’s custodian of public records, in a format that is compatible with SBBC’s information
technology systems.

IF A PARTY TO THIS AGREEMENT HAS QUESTIONS REGARDING
THE APPLICATION OF CHAPTER 119, FLORIDA STATUTES, TO ITS
DUTY TO PROVIDE PUBLIC RECORDS RELATING TO THE
AGREEMENT, CONTACT THE CUSTODIAN OF PUBLIC RECORDS AT
754-321-1900, RECORDREQUESTS@BROWARDSCHOOLS.COM, RISK
MANAGEMENT DEPARTMENT, PUBLIC RECORDS DIVISION, 600
SOUTHEAST THIRD AVENUE, FORT LAUDERDALE, FL.ORIDA 33301.

2.13  Liability. This section shall survive the termination of all performahce or
obligations under this Agreement and shall be fully binding until such time as any proceeding
brought on account of this Agreement is barred by any applicable statute of limitations.

(a) By SBBC: SBBC agrees to be fully responsible up to the limits of Section 768.28,
Florida Statutes, for its acts of negligence, or its employees’ acts of negligence when acting within
the scope of their employment and agrees to be liable, up to the limits of Section 768.28, Florida
Statutes, for any damages resulting from said negligence.

(b} By VENDOR: VENDOR agrees to indemnify, hold harmiess and defend SBBC,
its agents, servants and employees from any and all claims, judgments, costs, and expenses
including, but not limited to, reasonable attorney’s fees, reasonable investigative and discovery
costs, court costs and all other sums which SBBC, its agents, servants and employees may pay or
becorme obligated to pay on account of any, all and every claim or demand, or assertion of liability,
or any claim-or action founded thereon, arising or alleged to have arisen out of the products, goods
or services furnished by VENDOR, its agents, servants or employees; the equipment of VENDOR,
its agents, servants or employees while such equipment is on premises owned or controlled by
SBBC; or the negligence of VENDOR or the negligence of VENDOR’s agents when acting within
- the scope of their employment, whether such claims, judgments, costs and expenses be for
damages, damage to property including SBBC’s property, and injury or death of any person
whether employed by VENDOR, SBBC or otherwise.

2.14  Insurance Requirements. VENDOR shall comply with the following insurance
requirements throughout the term of this Agreement:

- (a) General Liability. VENDOR shall maintain General Liability insurance during the
term of this Agreement with limits not less than $1,000,000 per occurrence for Bodily Injury/
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Property Damage; $1,000,000 General Aggregate; and limits not less than $1,000,000 for
Products/Completed Operations Aggregate.

(b) Professional Liability/Errors & Omissions. VENDOR shall maintain
Professional Liability/Errors & Omissions insurance during the term of this Agreement with a limit
of not less than $1,000,000 per occurrence covering services provided under this Agreement.

(©) Workers’ Compensation. VENDOR shall maintain Workers® Compenation
insurance during the term of this Agreement in compliance with the limits specified in Chapter
440, Florida Statutes, and Employer’s Liability limits shall not be less than
$100,000/$100,000/8500,000 (each accident/disease-each employee/disease-policy limit).

(d) Pollution Liability. Third-party lability with a minimum limit of $1,000,000 per
occurrence including completed operations.

(e) Auto Liability. VENDOR shall maintain Owned, Non-Owned and Hired Auto
Liability insurance with Bodily Injury and Property Damage limits of not less than $1,000,000
Combined Single Limit.

(H Acceptability of Insurance Carriers. The insurance policies required under this
Agreement shall be issued by companies qgualified to do business in the State of Florida and having
a rating of at least A- VI by AM Best or Aa3 by Moody’s Investor Service.

(g)  Verification of Coverage. Proof of the required insurance must be furnished by
VENDOR to SBBC’s Risk Management Department by Certificate of Insurance within fifteen
(15) days of the date of this Agreement. To streamline this process, SBBC has partnered with
EXIGIS Risk Management Services to collect and verify insurance documentation. All certificates
(and any required documents) must be received and approved by SBBC’s Risk Management
Department before any work commences to permit VENDOR to remedy any deficiencies.
VENDOR must verify its account information and provide contact details for its Insurance Agent
via the link provided to it by email.

(h)  Required Conditions. Liability policies must include the following terms on the
Certificate of Insurance:

1) The School Board of Broward County, Florida, its members, officers,
employees and agents are added as additional insured.

2) Al liability policies are primary of all other valid and collectable coverage
maintained by The School Board of Broward County, Florida.

3) Certificate Holder: The School Board of Broward County, Florida, c/o
EXIGIS Risk Management Services, P.O. Box 4668-ECM, New York, New
York 10163-4668.

(1) Cancellation of Insurance. VENDOR is prohibited from providing services under
this Agreement with SBBC without the minimum required insurance coverage and must notify
SBBC within two (2) business days if required insurance is cancelled.
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) SBBC reserves the right to review, reject or accept any required policies of
insurance, including limits, coverage or endorsements, herein throughout the term of this
Agreement.

2.15 Nondiscrimination.

(a) As a condition of entering into this Agreement, VENDOR represents and warrants
that it will comply with the SBBC’s Commercial Nondiscrimination Policy, as described under,
Section D.1 of SBBC’s Policy No. 3330 — Supplier Diversity Outreach Program.

(b) As part of such compliance, VENDOR shall not discriminate on the basis of race,
color, religion, ancestry or national origin, sex, age, marital status, sexual orientation, or on the
basis of disability or other unlawful forms of discrimination in the solicitation, selection, hiring,
or commercial treatment of subcontractors, vendors, suppliers, or commercial customers, nor shall
VENDOR retaliate against any person for reporting instances of such discrimination. VENDOR
shall provide equal opportunity for subcontractors, vendors, and suppliers to participate in all of
its public sector and private sector subcontracting and supply opportunities, provided that nothing
contained in this clause shall prohibit or limit otherwise lawful efforts to remedy the effects of
marketplace discrimination that have occurred or are occurring in the SBBC’s relevant
marketplace. VENDOR understands and agrees that a material violation of this clause shall be
considered a material breach of this Agreement and may result in termination of this Agreement,
disqualification of the company from participating in SBBC Agreements, or other sanctions. This
clause is not enforceable by or for the benefit of, and creates no obligation to, any third party.

2.16  Annual Appropriation. The performance and obligations of SBBC under this
Agreement shall be contingent upon an annual budgetary appropriation by its governing body. If
SBBC does not allocate funds for the payment of services or products to be provided under this
Agreement, this Agreement may be terminated by SBBC at the end of the period for which funds
have been allocated. SBBC shall notify the other party at the earliest possible time before such
termination. No penalty shall accrue to SBBC in the event this provision is exercised, and SBBC
shall not be obligated or liable for any future payments due or any damages as a result of
termination under this section.

2.17 Excess Funds. Any party receiving funds paid by SBBC under this Agreement
agrees to promptly notify SBBC of any funds erroneously received from SBBC upon the discovery
of such erroneous payment or overpayment. Any such excess funds shall be refunded to SBBC.

2.18 Incorporation by Reference. Exhibits A & B attached hereto and the RFP, its
Addenda and the Proposal which are referenced herein shall be deemed to be incorporated into
this Agreement by reference.

ARTICLE 3 - GENERAL CONDITIONS

3.01 No Waiver of Sovereign Immunity. Nothing herein is intended to serve as a
waiver of sovereign immunity by any agency or political subdivision to which sovereign immunity
may be applicable or of any rights or limits to liability existing under Section 768.28, Florida
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Statutes. This section shall survive the termination of all performance or obligations under this
Agreement and shall be fully binding until such time as any proceeding brought on account of this
Agreement is barred by any applicable statute of limitations.

3.02 No Third Party Beneficiaries. The parties expressly acknowledge that it is not
their intent to create or confer any rights or obligations in or upon any third person or entity under
this Agreement. None of the parties intend to directly or substantially benefit a third party by this
Agreement. The parties agree that there are no third party beneficiaries to this Agreement and that
no third party shall be entitled to assert a claim against any of the parties based upon this
Agreement. Nothing herein shall be construed as consent by an agency or political subdivision of
the State of Florida to be sued by third parties in any matter arising out of any Agreement.

3.03 Independent Contractor. The parties to this Agreement shall at all times be acting
in the capacity of independent contractors and not as an officer, employee or agent of one another.
Neither party or its respective agents, employees, subcontractors or assignees shall represent to
others that it has the authority to bind the other party unless specifically authorized in writing to
do so. No right to SBBC retirement, leave benefits or any other benefits of SBBC employees shall
exist as a result of the performance of any duties or responsibilities under this Agreement. SBBC
shall not be responsible for social security, withholding taxes, contributions to unemployment
compensation funds or insurance for the other party or the other party’s officers, employees,
agents, subcontractors or assignees.

3.04 Default. The parties agree that, in the event that either party is in default of its
obligations under this Agreement, the non-defaulting party shall provide to the defaulting party
(30) days written notice to cure the default. However, in the event said default cannot be cured
within said thirty (30) day period and the defaulting party is diligently attempting in good faith to
cure same, the time period shall be reasonably extended to allow the defaulting party additional
cure time. Upon the occurrence of a default that is not cured during the applicable cure period, this
Agreement may be terminated by the non-defaulting party upon thirty (30) days notice. This
remedy is not intended to be exclusive of any other remedy, and each and every such remedy shall
be cumulative and shall be in addition to every other remedy now or hereafter existing at law or in
equity or by statute or otherwise. No single or partial exercise by any party of any right, power, or
remedy hereunder shall preclude any other or future exercise thereof. Nothing in this section
shall be construed to preclude termination for convenience pursuant to Section 3.05.

3.05 Termination. This Agreement may be canceled with or without cause by SBBC
during the term hereof upon thirty (30) days written notice to the other parties of its desire to
terminate this Agreement. In the event of such termination, SBBC shall be entitled to a pro raia
refund of any pre-paid amounts for any services scheduled to be delivered after the effective date
of such termination. SBBC shall have no liability for any property left on SBBC’s property by any
party to this Agreement after the termination of this Agreement. Any party contracting with SBBC
under this Agreement agrees that any of its property placed upon SBBC’s facilities pursuant to this
Agreement shall be removed within ten (10) business days following the termination, conclusion
or cancellation of this Agreement and that any such property remaining upon SBBC’s facilities
after that time shall be deemed to be abandoned, title to such property shall pass to SBBC, and
SBBC may use or dispose of such property as SBBC deems fit and appropriate.
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3.06 Compliance with Laws. Each party shall comply with all applicable federal,
state and local laws, SBBC policies, codes, rules and regulations in performing its duties,
responsibilities and obligations pursuant to this Agreement.

3.07 Place of Performance. All obligations of SBBC under the terms of this
Agreement are reasonably susceptible of being performed in Broward County, Florida and shall
be payable and performable in Broward County, Florida.

3.08 Governing L.aw and Venue. This Agreement shall be interpreted and
construed in accordance with and governed by the laws of the State of Florida. Any controversies
or legal problems arising out of this Agreement and any action involving the enforcement or
interpretation of any rights hereunder shall be submitted exclusively to the jurisdiction of the State
courts of the Seventeenth Judicial Circuit of Broward County, Florida or to the jurisdiction of the
United States District Court for the Southern District of Florida. Each party agrees and admits that
the state courts of the Seventeenth Judicial Circuit of Broward County, Florida or the United States
District Court for the Southern District of Florida shall have jurisdiction over it for any dispute
arising under this Agreement.

3.09 Entirety of Agreement. This document incorporates and includes all prior
negotiations, correspondence, conversations, agreements and understandings applicable to the
matters contained herein and the parties agree that there are no commitments, agreements or
understandings concerning the subject matter of this Agreement that are not contained in this
document. Accordingly, the parties agree that no deviation from the terms hereof shall be
predicated upon any prior representations or agreements, whether oral or written.

3.10 Binding Effect. This Agreement shall be binding upon and inure to the benefit of
the parties hereto and their respective successors and assigns.

3.11 Assignment. Neither this Agreement nor any interest herein may be assigned,
transferred or encumbered by any party without the prior written consent of the other party. There
shall be no partial assignments of this Agreement including, without limitation, the partial
assignment of any right to receive payments from SBBC.

3.12  Captions. The captions, section designations, section numbers, article
numbers, titles and headings appearing in this Agreement are inserted only as a matter of
convenience, have no substantive meaning, and in no way define, limit, construe or describe the
scape or intent of such articles or sections of this Agreement, nor in any way affect this Agreement
and shall not be construed to create a conflict with the provisions of this Agreement.

3.13  Severability. In the event that any one or more of the sections, paragraphs,
sentences, clauses or provisions contained in this Agreement is held by a court of competent
jurisdiction to be invalid, illegal, unlawful, unenforceable or void in any respect, such shall not
affect the remaining portions of this Agreement and the same shall remain in full force and effect
as if such invalid, illegal, unlawful, unenforceable or void sections, paragraphs, sentences, clauses
or provisions had never been included herein.

3.14 Preparation of Agreement. The parties acknowledge that they have sought and
obtained whatever competent advice and counsel as was necessary for them to form a full and
complete understanding of all rights and obligations herein and that the preparation of this
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Agreement has been their joint effort. The language agreed to herein expresses their mutual intent
and the resulting document shall not, solely as a matter of judicial construction, be construed more
severely against one of the parties than the other.

3.15 Amendments. No modification, amendment, or alteration In the terms or
conditions contained herein shall be effective unless contained in a written document prepared
with the same or similar formality as this Agreement and executed by each party hereto.

3.16 Waiver. The parties agree that each requirement, duty and obligation set forth
herein 1s substantial and important to the formation of this Agreement and, therefore, is a material
term hereof. Any party’s failure to enforce any provision of this Agreement shall not be deemed a
waiver of such provision or modification of this Agreement unless the waiver is in writing and
signed by the party waiving such provision. A written waiver shall only be effective as to the
specific instance for which it is obtained and shall not be deemed a continuing or future waiver.

3.17 Force Majeure. Neither party shall be obligated to perform any duty, requirement
or obligation under this Agreement if such performance is prevented by fire, hurricane, earthquake,
explosion, wars, sabotage, accident, flood, acts of God, strikes, or other labor disputes, riot or civil
commotions, or by reason of any other matter or condition beyond the control of either party, and
which cannot be overcome by reasonable diligence and without unusual expense (“Force
Majeure™). Inno event shall a lack of funds on the part of either party be deemed Force Majeure.

3.18 Survival. All representations and warranties made herein, indemnification
obligations, obligations to reimburse SBBC, obligations to maintain and allow inspection and audit
of records and property, obligations to maintain the confidentiality of records, reporting
requirements, and obligations to return public funds shall survive the termination of this
Agreement, '

3.19 Agreement Administration. SBBC has delegated authority to the Superintendent
of Schools or his/her designee to take any actions necessary to implement and administer this
Agreement. '

320 Counterparts and Multiple Originals. This Agreement may be executed in
multiple originals, and may be executed in counterparts, each of which shall be deemed to be an
original, but all of which, taken together, shall constitute one and the same Agreement.

321 Authority. Each person signing this Agreement on behalf of either party
individually warrants that he or she has full legal power to execute this Agreement on behalf of
the party for whom he or she is signing, and to bind and obligate such party with respect to all
provisions contained in this Agreement.

[this space intentionally left blank; signature pages follow]

Agreement with Cherokee Enterprises, Inc. Page 11 of 13



IN WITNESS WHEREOE, the Partics hereto have made and executed this Agreement
on the date first above written.

FOR SBBC:
(Corporate Seal) . THE SCHOOL BOARD OF BROWARD
COUNTY, FL.ORIDA
By
ATTEST: Donna P. Korn, Chair

Approved as to Form and Legal Content:

Robert W. Runcie, Superintendent of Schools

Office of the General Cou?i:el

[this space intentionally left blank; signature page follows]
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FOR VENDOR:

(Corporate Seal)
CHEROKEE ENTERPRISES, INC.

S}%ature

Printed Name: ﬁ’bé%é £. SANCHe 2

ATTEST:

, Secretary

A iy Title: fAE0 VWE (LESIDERIT
(Witnéss/ 'l ) Q

bt S~
Witness F

The Following Notarization is Required for Every Agreement Without Regard to
Whether the Party Chose to Use a Secretary’s Attestation or Two (2) Witnesses,

STATE OF ;) /éﬂf o

COUNTY OF 2HA dsvii —/

The foregoing instrument was acknowledged before me by means of WSical presence
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AGREEMENT

THIS AGREEMENT is made and entered into as 6f this day of
, by and between

THE SCHOOL BOARD OF BROWARD COUNTY, FLORIDA
(hereinafter referred to as “SBBC™),
a body corporate and political subdivision of the State of Florida,
whose principal place of business is
600 Southeast Third Avenue, Fort Lauderdale, Florida 33301

and

LUTZ PETROLEUM EQUIPMENT INSTALLATIONS, INC.
(hereinafter referred to as “VENDOR?),
whose principal place of business is
2351 N Powerline Rd.
Pompano Beach, FL 33069

WHEREAS, on March 20, 2020, SBBC advertised Request for Proposal FY21-084, for
seeking proposals for Petroleum Tanks and Environmental Services (hereinafter referred to as the
“REP™); and

WHEREAS, VENDOR was one of two vendors which submitted proposals in response to
the RFP wherin VENDOR agreed to provide equipment and services on an as needed basis
including, but not fimited to fuel storage tank system repair, fuel tank installation, fue! tank
removal, release mitigation, cleanup, testing, and disposal for work categories including:
Preparation, Petiodic Visnal Inspection, Annual Testingj Purchase, Installation & Repairs,
Removal, Clean-up, and Disposal, and Miscellaneous.

NOW, THEREFORE, in consideration of the prt%mises and of the mutual covenants
contained herein and other good and valuable consideration, the receipt and sufficiency of which
is hereby acknowledged, the Parties hereby agree as followst

|
ARTICLE 1 - RECITALS
|
!
1.01  Recitals, The parties agree that the foregoing recitals are true and correct and that
such recitals are incorporated herein by reference. 1

|
ARTICLE 2 — SPECIAL CONDITIONS

201  Term of Agreement. Unless terminated earlier pursuant to Section 3.05 of this
Agreement, the term of this Agreement shall commence on the date of its approval by SBBC and
conclude midnight three years after the actual date of commencement. The term of the Agreement
may, by mutual agreement between SBBC and VENDOR, be extended for two (2) additional one-
year periods and, if needed, 180 calendar days beyond the expiration date of the renewal period.
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2.02  Description of Goods or Services Prov:ded

VENDOR specializes in the design,

maintenance, repair, removal and construction of undergrou
systems and shalf provide the services described in Exhibit

2.03  Cost and Payment. SBBC shall pay VENI

ind and aboveground storage tank
A — Scope of Services.

DOR for services rendered as needed

under this Agreement in accordance with prices included on Exhibit B, Cost of Services, with
payment term of net 30 days from the date that the VENDOR submits its invoice to SBBC

2.04  Priority of Documents. In the event of
following priority of documents shall govern.

%

a conflict between documents, the

E

RFP FY21-084 — Petroleum Tanks and Environmental Services, then;

espomc to RFP FY21-084

First: This Agreement, then;

Second: Addendum No, 5 to RFP FY21-084, then
Third: Addendum No. 4 to RFP FY21-084, then;
Fourth: Addendum No. 3 to RFP FY21-084, then;
Fifth: Addendum No. 2 to RFP FY21-084, then;
Sixth Addendum No. 1 to RFP FY21-084, thcn
Seventh:

Eighth: Proposal submitted by VENDOR in n
2,05 SBBC Disclosure of Education Records.

Although no student education

records shall be disclosed pursuant to this Agreement, should VENDOR come into contact with
education records during the course of contracted responsibilities, these records are confidential

and protected by the Family Educational Rights and Privacy

Act (FERPA) and state laws and may

not be used or re-disclosed. Any use or re-disclosure may v10]ate applicable federal and state laws.

2.06 YENDOR Confidentiality of Education Re

cords Notwithstanding any provision

to the contrary within this Agreement, VENDOR shall:

(a) fully comply with the requirements of Sectio
Florida Statutes; the Family Educational Rights and Privacy
its implementing regulations (34 C.F.R. Part 99), and any o

ns 1002.22, 1002.221, and 1002.222,
Act, 20 U.S.C § 1232¢ (FERPA) and
ther state or federal law or regulation

regarding the confidentiality of student information and records;

(b)

hold any education records in strict confidence and not use or redisclose same

except as required by this Agreement or as required or permttted by law unless the parent of each

student or a student age 18 or older whose education records ;
consent for their release;

(c}
records during the term of their employment shall abide
Agreement, and that access to education records is limited
information to carry out the responsibilities under this Agt
employees to SBBC upon request;

(d)

safeguard each education record through admi

are to be shared provides prior written

ensure that, at all times, all of its employees who have access to any education

strictly by its obligations under this
only to its employees that require the
eement and shall provide said list of

inistrative, physical and technological

safety standards to ensure that adequate controls are in place to protect the education records and
information in accordance with FERPA’s privacy aequnrements
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(e) utilize the education records solely for the‘ purposes of providing products and
services as contemplated under this Agreement; and shall not share, publish, sell, distribute, target
advertise, or display education records to any third party; anid

) notify SBBC immediately upon discover}Jl of a breach of confidentiality of
education records by telephone 754-321-0300 (Manager, Information Security), and 754-321-
1900 (Privacy Officer), and email at privacy@browardschools.com and take all necessary
notification steps as may be required by federal and Florida idw, including, but not limited to, those
required by Section 501.171, Florida Statutes.

2.07 Payment & Performance Bond VENDOR shail furnish a surety bond as a security
for faithful performance of the order(s) awarded as a result of this bid, and for the payment of all
persons performing labor, and on their furnishing materials in connection therewith. Surety of such
bond shall be in an amount equal to the bid. The Attorney{In-fact who signs the bond must file

with the bond a certificate and effective dated copy of power of attorney. Bonding company must

appear on U.S. Treasury list. |

2.08 Permit and Licenses VENDOR shall be 1‘e:%ponsible for obtaining any necessary
permits and licenses and will comply with laws, rules, and regulations whether state or federal and
with all local codes and ordinances without additional cost té) the Board.

1
|

2.09 Inspection of VENDORS Records by SBBC. VENDOR shall establish and
maintain books, records and documents (including electronic storage media) sufficient to reflect
all income and expenditures of funds provided by SBBC unider this Agreement. All VENDOR’s
Records, regardiess of the form in which they are kept, shall be open to inspection and subject to
audit, inspection, examination, evaluation and/or reproduction, during normal working hours, by
SBBC’s agent or its authorized representative to permit SBBC to evaluate, analyze and verify the
satisfactory performance of the terms and conditions of this Agreement and to evaluate, analyze
and verify any and all invoices, billings, payments and/or claims submitted by VENDOR or any
of VENDOR’s payees pursuant to this Agreement. VENDOR’s Records subject to examination
shall include, without limit jon, those records necessary to evaluate and verify direct and indirect
costs (including overhead allocations) as they may apply to ¢osts associated with this Agreement.
VENDOR’s Records subject to this section shall include any and all documents pertinent to the
evaluation, analysis, verification and reconciliation of any and all expenditures under this
Agreement without regard to funding sources. 1

() VENDOR’s Records Defined. For the purposes of this Agreement, the term
“VENDOR’s Records™ shall include, without limitation, accounting records, payroll time sheets,
cancelled payroll checks, W-2 forms, written policies and procedures, computer records, disks and
software, videos, photographs, executed subcontracts, subcontract files (including proposals of
successful and unsuccessful bidders), original estimates, est:imating worksheets, correspondence,
change order files (including sufficient supporting documentation and documentation covering
negotiated settlements), and any other supporting documents that would substantiate, reconcile or

. . |
refute any charges and/or expenditures related to this Agreement.

(b) Duration_of Right to Inspect. For the purpose of such audits, inspections,
examinations, evaluations and/or reproductions, SBBC’s agent or authorized representative shall
have access to VENDOR’s Records from the effective date of this Agreement, for the duration of
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the term of this Agreement, and until the later of five (5?) years after the termination of this

Agreement or five (5) years after the date of final payment by SBBC to VENDOR pursuant to this
Agreement.

(c) Notice of Ingpection. SBBC’s agent or its authorized represenfative shail pravide
VENDOR reasonable advance notice (not to exceed twa (2) weeks) of any intended audit,
inspection, examination, evaluation and or reproduction.

(d) Audit Site Conditions. SBBC’s agent or its authorized representative shall have
access to VENDORs facilitics and to any and all records related to this Agreement, and shall be

provided adequate and appropriate work space in order to exercise the rights permitted under this

section. i

(e) Failure to Permit Inspection. Failure by VENDOR to permit audit, inspection,
examination, evaluation and/or reproduction as permitted under this section shall constitute
grounds for termination of this Agreement by SBBC for cause and shall be grounds for the denial

of some or all of any VENDOR’s claims for payment by SBBC.

H Overcharges and Unauthorized Charges. If an audit conducted in accordance with
this section discloses overcharges or unauthorized charges to| SBBC by VENDOR in excess of two
percent (2%) of the total billings under this Agreement, the|actual cost of SBBC’s audit shall be
paid by VENDOR. If the audit discloses billings or charges tg which VENDOR is not contractually
entitled, VENDOR shall pay said sum to SBBC within tv\!renty (20) days of receipt of written
demand under otherwise agreed to in writing by both parties!

(2 Inspection of Subcontractor’s Records. VENDOR shall requite any and all
subcontractors, insutance agents and material suppliers (hereafter referred to as “Payees”)
providing services or goods with regard to this Agreement to|comply with the requirements of this
section by insertion of such requirements in any written subcontract. Failure by VENDOR to
include such requirements in any subcontract shall constiiute grounds for termination of this
Agreement by SBBC for cavse and shall be grounds for the exclusion of some or all of any Payee’s
costs from amounts payable by SBBC to VENDOR pursuant to this Agreement and such excluded
costs shall become the liability of VENDOR. :

(h)  Inspector General Audits. VENDOR shall coénply and cooperate immediately with
any inspections, reviews, investigations, or audits deemed necessary by the Florida Office of the
Inspector General or by any other state or federal officials. !

2.10  Notice. When any of the parties desire to givcf notice to the other, such notice must
be in writing, sent by U.S. Mail, postage prepaid, addressed to the party for whom it is intended at
the place last specified; the place for giving notice shall remain such until it is changed by written
notice in compliance with the provisions of this paragraph. For the present, the Parties designate
the following as the respective places for giving notice: |

J
To SBBC: Superintendent of Schools
The School Board of Broward County, Florida

i

Agreement with Lutz Petroleum Equipment Installationss, Inc. i Page 4 of 13



i
I
I

600 Southeast Third Avenue
Fort Lauderdale, F Iori’da 33301

With a Copy to: Director, bnwronmentai Health & Safety Department
The School Board of Broward County, Florida
4200 NW 10th Avenu , Oakland Park, FL 33309
|
With a Copy to: Manager, Transpoﬂation Services
The School Board of Blowmd County, Florida
3895 Nw 10 Avenue Oakland Park, FL 33309
I
To VENDOR: Stuart Lutz
Lutz Petroleum Equipment Installations, Inc.
2351 N Powerline Rd:
Pompano Beach, FL 33069

With a Copy to: Kevin Moore
Lutz Petroleum Equipment Installations, Inc.
2351 N Powerline Rd
Pompano Beach, FL 33069

211 Background Screening. VENDOR shall comply with all requirements of Sections
1012.32 and 1012.465, Florida Statutes, and all of its personnel who (1) are to be permitted access
to school grounds when students are present, (2) will have direct contact with students, or (3) have
access or control of school funds, will successfully complete the background screening required
by the referenced statutes and meet the standards established by the statutes. This background
screenmg will be conducted by SBBC in advance of VENDOR or its personnel providing any
services under the conditions described in the previous sentence VENDOR shall bear the cost of
acquiring the background screening required by Section 1012. 32, Florida Statutes, and any fee
imposed by the Florida Department of Law Enforcement !to maintain the fingerprints provided
with respect to VENDOR and its personnel. The parties dgree that the failure of VENDOR to
perform any of the duties described in this section shali| constitute a material breach of this
Agreement entitling SBBC to terminate immediately with no further responsibilities or duties to
perform under this Agreement. VENDOR agrees to mdemmfy and hold harmless SBBC, its
officers and employees from any liability in the form of physwal or mental injury, death or property
damage resulting from VENDOR’s failure to comply with the requirements of this section or with
Sections 1012.32 and 1012.465, Florida Statutes.

E

2.12  Public Records. The following provnsnons are required by Section 119.0701,
Florida Statutes, and may not be amended. VENDOR shall keep and maintain public records
required by SBBC to perform the services required undet this Agreement. Upon request from
SBBC’s custodian of public records, VENDOR shall provide SBBC with a copy of any requested
public records or to allow the requested public records to be inspected or copied within a
reasonable time at a cost that does not exceed the cost provided in Chapter 119, Florida Statutes,
or as otherwise provided by law. VENDOR shall ensure that public records that are exempt or
confidential and exempt from public records disclosure requirements are not disclosed except as
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authorized by law for the duration of the Agreement’s term and following completion of the

Agreement it VENDOR does not transfer the public records to SBBC. Upon completion of the

Agreement, VENDOR shall transfer, at no cost, to SBB(

[ all public records in possession of

VENDOR or keep and maintain public records required by SBBC to perform the services required

under the Agreement. If VENDOR transfers all public recards to SBBC upon completion of the

Agreement, VENDOR shall destroy any duplicate public e
and exempt from public records disclosure requirements. If

records upon completion of the Agreement, VENDOR sha]|

retaining public records. All records stored electronically mu

from SBBC’s custodian of public records, in a format that is
technology systems.

IF A PARTY TO THIS AGREEMENT HAS

cords that are exempt or confidential
VENDOR keeps and maintains public
1 meet all applicable requirements for
st be provided to SBBC, upon request
compatible with SBBC’s information

QUESTIONS REGARDING

THE APPLICATION OF CHAPTER 119, FL¢

ORIDA STATUTES, TO ITS

DUTY TO PROVIDE PUBLIC RECORI:)S RELATING TO THE
AGREEMENT, CONTACT THE CUSTODIAN OF PUBLIC RECORDS AT
754-321-1900, RECORDREQUESTS@BROWARDSCHOOLS.COM, RISK

MANAGEMENT DEPARTMENT, PUBLIC |

SOUTHEAST THIRD AVENUE, FORT LAUD;E

2.13  Liability. This section shall survive thef

RECORDS DIVISION, 600
RDALE, FLORIDA 33301.

termination of all performance or

obligations under this Agreement and shall be fully binding until such time as any proceeding

brought on account of this Agreement is barred by any appli

(a) By SBBC: SBBC agrees to be fully responsi
Florida Statutes, for its acts of negligence, or its employees’
the scope of their employment and agrees to be liable, up t
Statutes, for any damages resulting from said negligence.

(b) By VENDOR: VENDOR agrees to indemn

icable statute of limitations.
ble up to the limits of Section 768.28,

acts of negligence when acting within
the limits of Section 768.28, Florida

fy, hold harmless and defend SBBC,

its agents, servants and employees from any and all claims, judgments, costs, and expenses
including, but not limited o, reasonable attorney’s fees, réasonable investigative and discovery
costs, court costs and all other sums which SBBC, its agents, servants and employees may pay or

become obligated to pay on account of any, all and every cla
or any claim or action founded thereon, arising or alleged toé

im or demand, or assertion of liability,
have arisen out of the products, goods

or services furnished by VENDOR, its agents, servants or employees; the equipment of VENDOR,

its agents, servants or employees while such equipment is

on premises owned or controlled by

SBBC; or the negligence of VENDOR or the negligence of VENDOR’s agents when acting within

the scope of their employment, whether such claims, ]ud

gments, costs and expenses be for

damages, damage to property including SBBC’s propert);/, and injury or death of any person

whether employed by VENDOR, SBBC or otherwise.

2.14  Insurance Requirements. VENDOR shail comply with the following insurance

requirements throughout the term of this Agreement:

Agreement with Lutz Petroleum Equipment Installationss, Inc.
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(a) General Liability. VENDOR shall maintain General Liability insurance during the

term of this Agreement with limits not less than $1,000,000 per occurrence for Bodily Injury/
Property Damage; $1,000,000 General Aggregate; and limits not less than $1,000,000 for
Products/Completed Operations Aggregate.

()] Professional Liability/Errors & Omissions, [VENDOR shall maintain
Professional Liability/Errors & Omissions insurance during the term of this Agreement with a limit
of not less than $1,000,000' per occurrence covering services provided under this Agreement.

(e) Workers® Compensation. VENDOR shall maintain Workers’ Compenation
insurance during the term of this Agreement in compliance with the limits specified in Chapter
440, Florida - Statutes, and Employer’s Liability |limits shall not be less than
$100,000/$100,000/$500,000 (each accident/disease-cach el‘nployee/disease—policy fimit).

(d)  Pollution Liability. Third-party liability with a minimum limit of $1,000,000 per
occurrence including completed operations. |

(e) Auto Liability. VENDOR shall maintain Owned, Non-Owned and Hired Auto
Liability insurance with Bodily Injury and Property Damage limits of not less than $1,000,000
Combined Single Limit. |

H Acceptability of Insurance Carriers. The insurance policies required under this
Agreement shall be issued by companies qualified to do business in the State of Florida and having
a rating of at least A- VI by AM Best or Aa3 by Moody’s Irévestor Service.

(2) Verification of Coverage. Proof of the reqff]ired insurance must be furnished by
VENDOR to SBBC’s Risk Management Department by Certificate of Insurance within fifteen
(15) days of the date of this Agreement. To streamline this process, SBBC has partnered with
EXIGIS Risk Management Services to collect and verify ins@n’ance documentation. All certificates
(and any required docurnents) must be received and approved by SBBC’s Risk Management
Department before any work commences to permit VENDOR to remedy any deficiencies.
VENDOR must verify its account information and provide contact details for its Insurance Agent
via the link provided to it by email. f

(h) Required Conditions. Liability policies lnuét include the following terms on the
Certificate of Insurance: !

1} The School Board of Broward Counity, Florida, its members, officers,
employees and agents are added as additiional insured.
|
2)  All liability policies are primary of all other valid and collectable coverage
maintained by The School Board of Broward County, Florida.

|
3) Certificate Holder: The School Boart of Broward County, Florida, c/o

EXIGIS Risk Management Services, PO Box 4668-ECM, New York, New
York 10163-4668. Z
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(i)

this Agreement with SBBC without the minimum required

SBBC within two (2) business days if required insurance is

)] SBBC reserves the right to review, reject
insurance, including limits, coverage or endorsements,

Cancellation of Insurance. VENDOR is pro

hibited from providing services under
insurance coverage and must notify
cancelled.

¢

or accept any required policies of
herein throughout the term of this

Agreement,

2.15 Nondiscriniination.

(a) As a condition of entering into this Agreement VENDOR represents and warrants
that it will comply with the SBBC’s Commercial Nondlscnmmation Policy, as described under,
Section D.1 of SBBC’s Policy No. 3330 — Supplier DlversnL;y Outreach Program.

(b) As part of such compliance, VENDOR shall not discriminate on the basis of race,
color, religion, ancestry or national origin, sex, age, maritzﬁl status, sexual orientation, or on the
basis of disability or other unlawful forms of discriminatioh in the solicitation, selection, hiring,
or commercial treatment of subcontractors, vendors, suppliers, or commercial customers, nor shall
VENDOR retaliate against any person for reporting instances of such discrimination. VENDOR
shall provide equal opportunity for subcontractors, vend01§ and suppliers to participate in all of
its public sector and private sector subcontracting and supp]y opportunities, provided that nothing
contained in this clause shall prohibit or limit otherwise Iawful efforts to remedy the effects of
marketplace discrimination that have occurred or are |occurring in the SBBC’s relevant
marketplace. VENDOR understands and agrees that a mat‘er!al violation of this clause shall be

considered a material breach of this Agreement and may re
disqualification of the company from participating in SBBC
clause is not enforceable by or for the benefit of, and create

2.16  Annual Appropriation.
Agreement shall be contingent upon an annual budgetary a
SBBC does not allocate funds for the payment of services
Agreement, this Agreement may be terminated by SBBC at

The performan

sult in termination of this Agreement,
Agreements, or other sanctions. This
5 no obligation to, any third party.

ce and obligations of SBBC under this
ppropriation by its governing body. If
or products to be provided under this
the end of the period for which funds

have been allocated. SBBC shall notify the other party at the earliest possible time before such
termination. No penalty shall accrue to SBBC in the event thls provision is exercised, and SBBC
shall not be obligated or -iable for any future payments due or any damages as a resuit of
termination under this section.

2.17  Excess Funds. Any party receiving funds f)aid by SBBC under this Agreement
agrees to promptly notify SBBC of any funds erroneously received from SBBC upon the discovery
of such erroncous payment or overpayment. Any such excess funds shall be refunded to SBBC.

i
2.18  Incorporation by Reference. Exhibits A & B attached hereto and the RFP, its
Addenda and the Proposal which are referenced herein shall be deemed to be incorporated into
this Agreement by reference.
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ARTICLE 3 — GENERAL CONDITIONS

3.0

No Waiver of Sovereign Immunity. Nothm'g herein is intended to serve as a

waiver of sovereign immunity by any agency or political subdmsnon to which sovereign immunity

may be applicable or of any rlghts or limits to liability ex
Statutes. This section shall survive the termination of all p
Agreement and shall be fully binding until such time as any
Agreement is barred by any applicable statute of limitations

3.02  No Third Party Beneficiaries. The parties
their intent to create or confer any rights or obligations in or
this Agreement. None of the parties intend to directly or sub
Agreement. The parties agree that there are no third party be
no third party shall be entitled to assert a claim against

istmg under Section 768.28, Florida
erformance or obligations under this

proceeding brought on account of this

expressly acknowledge that it is not
upon any third person or entity under
stantially benefit a third party by this
neficiaries to this Agreement and that
any of the parties based upon this

Agreement. Nothing herein shall be construed as consent by,
the State of Florida to be sued by third partics in any matter

an agency or political subdivision of
arising out of any Agreement.

3.03  Independent Contractor. The parties to this
in the capacity of independent contractors and not as an officer, employee or agent of one another.
Neither party or its respective agents, employees, subcontractors or assignees shall represent to
others that it has the authority to bind the other party unless specifically authorized in writing to
do so. No right to SBBC retirement, leave benefits or any other benefits of SBBC employees shall
exist as a result of the performance of any duties or :esponsiblhtles under this Agreement. SBBC
shall not be responsible for social security, withholding taxes, contributions to unemployment
compensation funds or insurance for the other party or the other party’s officers, employees,
agents, subcontractors or assignees. ,

Agreement shall at all times be acting

3.04  Default. The parties agree that, in the event that either party is in default of its
obligations under this Agreement, the non-defaulting p'u'tygshall provide to the defaulting party
(30) days written notice to cure the default. However, in the event said default cannot be cured
within said thirty (30) day period and the defaulting party ls,dlhgently attempting in good faith to
cure same, the time period shall be reasonably extended tolallow the defaulting party additional
cure time. Upon the occurrence of a default that is not cured durmg the applicable cure period, this
Agreement may be terminated by the non-defaulting party upon thirty (30) days notice. This
remedy is not intended to be exclusive of any other remedy, and each and every such remedy shall

be cumulative and shall be in addition to every other remedy
equity or by statute or othe-wise. No single or partial exerms
remedy hereunder shall preclude any other or future exerci
shall be construed to preclude termination for convenience

3.05

Termination. This Agreement may be canceled wit

now or hereafter existing at law or in
e by any party of any right, power, or
se thereof, Nothing in this section
ursuant to Section 3.05.

h or without cause by SBBC during

the term hereof upon thirty (30) days written notice to the other parties of its desire to terminate
this Agreement. In the event of such termination, SBBC shéltl] be entitled to a pro rata refund of
any pre-paid amounts for any services scheduled to be delivered after the effective date of such
termination. SBBC shall have no liability for any property left on SBBC’s proper ty by any party
to this Agreement after the termination of this Agreement. A 1y party contracting with SBBC under
this Agreement agrees that any of its property placed upon SBBC’s facilities pursuant to this
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Agreement shall be removed within ten (10) business days following the termination, conclusion
ot cancellation of this Agreement and that any such property remaining upon SBBC’s facilities
after that time shall be deemed to be abandoned, title to such property shall pass to SBBC, and
SBBC may use or dispose of such property as SBBC deems (fit and appropriate.

3.06 Compliance with Laws. Each party shall cot"nply with all applicable federal, state
and local laws, SBBC policies, codes, rules and regulatlons in performing its duties,
responsibilities and obligations pursuant to this Agreement. | |

3.07 Place of Performance. All obligations ofSBBC under the terms of this Agreement
are reasonably susceptible of being performed in Broward County, Florida and shall be payable
and performable in Broward County, Florida. ‘

3.08 Governing Law and Venue. This Agreemen}t shall be interpreted and construed in
accordance with and governed by the laws of the State of Florida. Any controversies or legal
problems arising out of this Agreement and any action involving the enforcement or interpretation
of any rights heteunder shall be submitted exclusively to the jurisdiction of the State courts of the
Seventeenth Judicial Circuit of Broward County, Florida or ’to the jurisdiction of the United States
District Court for the Southern District of Florida. Each party agrees and admits that the state
courts of the Seventeenth Judicial Circuit of Broward County, Florida or the United States District
Court for the Southern District of Florida shall have Jul‘lSd]Cthl’l over it for any dispute arising
under this Agreement.

3.09 [Entirety of Agreement. This document mcmporates and includes all prior
negotiations, correspondence, conversations, agreements and understandings applicable to the
matters contained herein and the parties agree that there are no commitments, agreements or
understandings concerning the subject matter of this Aglccment that are not contained in this
document, Accoxdmgly, the parties agree that no dev:atlon from the terms hereof shall be
predicated upon any prior representations or agreements, whethel oral or written.

3.10 Binding Effect. This Agreement shall be bm'dmg upon and inure to the benefit of

the patties hereto and their respective successors and assigns.
!

3.11  Assignment. Neither this Agreement nor any interest herein may be assigned,
transferred or encumbered by any party without the prior wr 1tten consent of the other party. There
shall be no partial asmgnments of this Agreement mcludmg,, without limitation, the partial
assignment of any right to receive payments from SBBC.

3.12  Captions. = The captions, section desi‘gnations section numbers, article
numbers, titles and headings appear:ng in this Agleemeht are inserted only as a matter of
convenience, have no substantive meaning, and in no way define, limit, construe or describe the
scope or intent of such articles or sections of this Agreement, nor in any way affect this Agreement
and shall not be construed to create a conflict with the provi$i0ns of this Agreement.

1
3.13 Severabilig(. In the event that any one or more of the sections, paragraphs,
sentences, clauses or provisions contained in this Agreement is held by a court of competent
jurisdiction to be invalid, illegal, unlawful, unenforceable Ol' void in any respect, such shall not
affect the remaining portions of this Agreement and the same shall remain in full force and effect
|
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as if such invalid, illegal, untawful, unenforceable or void sections, paragraphs, sentences, clauses
or provisions had never been included herein.

3.14  Preparation of Agreement. The parties acknowledge that they have sought and
obtained whatever competent advice and counsel as was necessary for them to form a full and
complete understanding of all rights and obligations heriein and that the preparation of this
Agreement has been their joint effort. The language agreed to herein expresses their mutual intent
and the resulting document shall not, solely as a matter of jujdicial construction, be construed more
severely against one of the parties than the other.

!
i
|

3.15  Amendments. No modification, amendmént, or alteration in the terms or
conditions contained herein shall be effective unless contained in a written document prepared
with the same or similar formality as this Agreement and executed by each party hereto.

|

3.16  Waiver. The parties agree that each requir‘ement, duty and obligation set forth
herein is substantial and important to the formation of this A greement and, therefore, is a material
term hereof. Any party’s failure to enforce any provision of this Agreement shall not be deemed a
waiver of such provision or modification of this Agreement unless the waiver is in writing and
signed by the party waiving such provision. A written waiver shall only be effective as to the
specific instance for which it is obtained and shall not be deemed a continuing or future waiver.

3.17  Force Majeure. Neither party shall be obligated to perform any duty, requirement
or obligation under this Agreement if such performance is prevented by fire, hurricane, carthquake,
explosion, wars, sabotage, accident, flood, acts of God, strik?es, or other labor disputes, riot or civil
commotions, or by reason of any other matter or condition beyond the control of either party, and
which cannot be overcome by reasonable diligence anc?i without unusual expense (“Force
Majeure™). In no event shall a lack of funds on the part of either party be deemed Force Majeure.

t

3.18 Survival. All representations and warranties made herein, indemnification
obligations, obligations to reimburse SBBC, obligations to maintain and allow inspection and audit
of records and property, obligations to maintain the clonﬁdentiality of records, reporting
requirements, and obligations to return public funds shall survive the termination of this
Agreement.

3.19  Agreement Administration. SBBC has delegated authority to the Superintendent
of Schools or his/her designee to take any actions necessary to implement and administer this
Agreement.

3.20  Counterparts and Multiple Originals. iThis Agreement may be executed in
multiple originals, and may be executed in counterparts, each of which shall be deemed to be an
original, but all of which, tiken together, shall constitute onéz and the same Agreement.

3.21 Authority. Each person signing this Agreement on behalf of either patty
~individually warrants that he or she has full legal power to|execute this Agreement on behalf of
the party for whom he or she is signing, and to bind and obligate such party with respect to all
provisions contained in this Agreement. ‘
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IN WITNESS WHEREOF, the Parties hereto have/made and executed this Agreement

on the date first above written.

FOR SBBC:

(Corporate Seal)

ATTEST: !

Robert W. Runcie, Superintendent of Schools

THE SCHOOL BOARD OF BROWARD
COUNTY, FLORIDA

By

i)onna P. Korn, Chair

Approved as to Form and Legal Content:

Office o 1

[this space intentionally left blank; signature page follows]
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FOR VENDOR;

(Corporate Seal)

LUTZ PETROLEUM EQUIPMENT

INSTALLATIONS, INC.
ATTEST: 7 L
/ Signature \qj
, Secretary N !
Printed Name: -9 C &84~ /;? é@ f?”?w
o =07-

Title: ,/;f%gﬂ _

J\<‘_/ /5({/ [{7‘/&&7/{¢¢ £ /k_;/‘/uu 2, /\3‘/’/?

Wltn\ss
L; E\g{t ((\LJ;\J {fiﬁy‘

Witness i %
1 * H

;

The Following Notarization is Required for Every Agreement Without Regar,
Whether the Party Chose to Use a Secretary’s Attestataon or Two (2) Witnes

STATEOF  [lomd,

COUNTY OF [ sitian et

§

d to
Kes.

presence

The foregoing instrument Kas acknowledged before me by means of [J physical
or L] online notarization, this F?"‘”{ ‘0 Tz c(a’ate) by

5 ‘{T/u,m“rf (e (name of officer or agent, title of officer or agent)

of

ot PE T Twon (name of corporation acknowledging), a
Floeide (state or place of incorporation) corporation, on behalf of the

corporation. He/she is personally known to me or has produced

not first take an oath this _"2-©  dayof |\ f%;f 2020

My Commission Expires: ‘Ef//t/%/ Z2o2E =y /{‘/ /[ M

(type of tdent;f cation) as identification and who ,@didi Odid

Si gnatme Notary Public

N i gt v Ao N WAoo e
; f My Comorrgl?;on GG 384247 Notary’s Printed Name
Xpie 4 '

Gt Spdz47

Notary’s Commission No.

Agreement with Luiz Petrolewm Equipment Installationss, Inc. Page |

Jof13



